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Praise for the Previous Edition

“At last Priscilla Hayner has come along, supplying the first detailed survey of
national and individual experiences with truth commissions. Hayner offers a stirring,
trenchant, and nuanced account of the complex range of issues faced by those
attempting to move forward while also looking backward.... Hayner writes about
unspeakable truths, and herselfis not afraid to utter them, as she challenges some of
our core assumptions about truth, forgiveness, justice and healing.”—Samantha
Power, author of A Problem from Hell: America and the Age of Genocide

“Priscilla Hayner has written a curiously ambitious book. It is part history, part
policy analysis, part field guide and handbook. What is even more unusual is that it
succeeds famously on all scores. This is quite simply a tour de force, as useful in the
field as around the negotiating table and as helpful in the boardroom as in the
classroom.” —Patrick G. Coy, Kent State University

“Hayner writes in an accessible, straightforward style that is at once comprehensive,
compassionate, and utterly candid. She challenges many widely held assumptions
about the ends and means of truth commissions. She points to the tendency to
expect more from them than they could ever possibly deliver.” —Christian Science
Monitor

“As she explores the inner workings of these commissions, Hayner uncovers heart-
wrenching stories about the pain, as well as the enormous power, of bringing past
atrocity to light. For those concerned with the fate of democracy and freedom on the
international stage, Unspeakable Truthsis essential reading.” —Trial.org

“ . .. offers essential insight into how truth commissions might serve human rights

and justice.” —Richard Goldstone, in The American Prospect

“ ... provides a wealth of information and insights on truth commissions, much of
it previously inaccessible except to specialists . . . ” — Washington Times

p y p P Zk
“ ... [a]n indispensable text in classrooms and practitioners’ offices. . . . [T]his

book is the best empirical study to date of the issues confronting truth commissions
and of the dilemmas facing participants in designing, implementing, and assessing
these relatively new tools for dealing with the past.” — Charles T. Call, Brown
University

“[ Unspeakable Truths] weave[s] theory with practical examples . . . providing
richness to the material contained within it, and, as the only comprehensive
collection of information on all these institutions, it is a critical addition to the
burgeoning literature on transitional justice.” —Jeremy Sarkin, University of the
Western Cape, South Africa

“As the most comprehensive analysis of truth commissions to date, this book is
essential for anyone interested in these bodies or in transitional justice more
generally. Hayner presents a balanced account of truth commissions and their
potential contribution to transitional societies.” —Eric Brahm, Conflict Research
Consortium

“Unspeakable Truthsis the most up-to-date, comprehensive and comparative study
of truth commissions, providing to governments and human rights organizations
interested in official truth-telling a complete guide to the many topics that need to
be kept in mind in establishing a truth commission. Also, Unspeakable Truthsis very
useful to academic research, yet it is written in a way that is both understandable and
casy to read for the general public.” —Juan E. Méndez and Javier Mariezcurrena,
in Human Rights Quarterly



“Priscilla Hayner . . . offers us the most authoritative book to date—and in all
likelihood the most authoritative until her next edition—on this significant new
mechanism in the human rights arsenal. . . . Hayner has written not only an
extraordinarily informative account of the promises and pitfalls of truth
commissions, but a gripping one as well. More than a reference work for students of
transition, it tells a powerful story of victims, perpetrators, truth commission staff
members, and other actors faced with the challenge of uncovering and then
revealing the extent of previous human rights atrocities.” —Steven R. Ratner,
University of Michigan Law School

“ ... [a]n invaluable book for both general readers and specialists interested in

human rights and post-conflict reconciliation. Its insights and conclusions continue
to provide an essential interpretive key for developments in areas of the world
undergoing transition from civil strife to peaceful coexistence and democracy.”
—Valeria Severini, in Journal of International Affnirs

«

¢ ... an extraordinarily comprehensive and thorough examination of all recorded
truth commissions. . . . Unspeakable Truths goes beyond the valuable work of
documenting a diverse history to analyze a set of critical issues in the design and
impact of human rights investigations.” —Research Review

“A society considering forming a truth commission would find Hayner’s book the
best guide available. She offers some surprising details of lessons learned alongside
her nuanced analysis and thoughtful suggestion for criteria concerning the
establishment of a commission, the general form it should take, and necessary
supplemental institutions.” —David A. Crocker, University of Maryland

“ . .. essential reading to anyone interested in the process of how a state rebuilds in

the wake of atrocity.” — New Jersey Star-Ledger

“Broad in scope, yet rich in detail, Unspeakable Truthsis a masterly survey of a new
phenomenon which combines an informed discussion of the legal complexities and
ethical dilemmas involved in establishing truth commissions with a compassionate
regard for the victims of human rights abuses.” —Desmond M. Tutu, Archbishop
Emeritus of Cape Town, South Africa

“A compelling account . . . no one has examined these bodies more closely and
more perceptively than Pricilla Hayner.” —Aryeh Neier, author of War Crimes:
Brutality, Genocide, Terror, and the Struggle for Justice

“Hayner has written a thoughtful and illuminating book that deepens our
understanding of the perils and possibilities of a contemporary dilemma—how to
judge the heinous crimes of the past without compromising a country’s future.
Unspeakable Truths needs to be heard. And read.” —Robert A. Pastor, American
University; former National Security Advisor for Latin America

“ ... not only communicates a wealth of knowledge on the phenomenon of truth

commissions, but also knowledge that can be directly employed by those who are
involved in devising strategies of transitional justice . . . we have to hope that those
in a position to make decisions on future truth commissions have a copy of
Unspeakable Truths.” —Human Rights and Human Welfare



Unspeakable Truths

In a sweeping review of forty truth commissions, Priscilla Hayner delivers
a definitive exploration of the global experience in official truth-secking after
widespread atrocities. When Unspeakable Truths was first published in 2001, it
quickly became a classic, helping to define the field of truth commissions and
the broader arena of transitional justice. This second edition is fully updated
and expanded, including twenty new commissions formed in the last ten years,
analyzing new trends, and offering detailed charts that assess the impact of
truth commissions and provide comparative information not previously
available.

Placing the increasing number of truth commissions within the broader
expansion in transitional justice, Unspeakable Truths surveys key developments
and new thinking in reparations, international justice, healing from trauma,
and other areas. The book challenges many widely-held assumptions, based on
hundreds of interviews and a broad review of the literature. This book will
help to define how these issues are addressed in the future.

Priscilla B. Hayner was a co-founder of the International Center for
Transitional Justice and served as program director and director of its Geneva
office. She has assisted truth commissions in well over a dozen countries,
working with the United Nations, the Ford Foundation and others, and has
been featured in Newsweek, the New York Times, the Christian Science Monitor,
and Le Temps. She is currently writing on the subject of justice in peace
negotiations.
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Foreword to the Second Edition

When Kenyans agreed to negotiations to end the intensifying post-election
violence in 2008, they set out a list of core issues to be included on the agenda
for the talks. Among the specific elements included from the start was the
formation of a Truth, Justice, and Reconciliation Commission. When the time
came to turn to that issue, a first request from the parties was to receive a copy
of Priscilla Hayner’s book Unspeakable Truths, which had originally been
published in 2001.

This was a sensible request, for Hayner’s book not only sets out the
reasoning behind these exercises—why undertake an inquiry into the truth?
what should be expected?—but also explores the numerous practical issues in
establishing and running such a body, and the real human impact of opening
up such painful chapters of the past.

During my ten years as United Nations secretary-general, we often
confronted the challenges of national transitions after horrendous rights abuses.
We watched with fascination as the South African Truth and Reconciliation
Commission unfolded, and later I found my own country, Ghana, taking a
similar path. In other countries, such as Sierra Leone and Timor-Leste, and
carlier in El Salvador and Guatemala, the United Nations was closely involved
as an advisor to truth commissions.

It is thus with pleasure that I introduce the second edition of this book, which
captures the voice of those who have closely struggled with these important
processes, particularly so as I believe there are still misconceptions about the
role and impact of truth commissions. The updated analysis presented here, for
example in the chapters on truth and justice, on the International Criminal
Court, and on the question of naming perpetrators, will help correct these
misunderstandings.

This book sets out the contradictions as well as the successes of a very wide
range of experiences. It is clear that national healing can be a halting and painful
process. But ultimately, it seems that many of our natural instincts are con-
firmed: while the truth is painful, burying the past is much less likely to lead a
country to a healthy future.

I commend this book to all those hoping to understand the difficulties of
justice after transition, and especially those with an interest in seeing processes
of transitional justice, and especially truth-seeking exercises, continuously
improved.

Kofi Annan
April 2010



Preface

I approached the updating of this book with trepidation. It was no mystery that
there were many new truth commissions. But I also knew that many of these
were complex, fascinating, and often extraordinary (sometimes extraordinarily
difficult) processes—and these would surely open up new horizons in this field.
There has also been a large amount of new literature published over the past ten
years, from many different angles and disciplines.

When the first edition of this book went to press, in early 2000, legislation
to establish a truth commission had just been approved by the Sierra Leone
Parliament. Peru and its president, Alberto Fujimori, were fighting a war
against the Shining Path. East Timor, later renamed Timor-Leste, was
recovering from the violence and destruction that followed a recent vote for
independence, but there was no thought yet of a truth commission. A long-
reigning king had just died in Morocco, and his son, taking the throne, was
suggesting a different posture towards human rights. Liberia was entering
several more years of war, before a final peace agreement was signed, President
Charles Taylor would depart and, eventually, a truth commission would be
formed.

In the past ten years, all of these countries, and quite a few more, have not
only created and concluded truth commissions, and quite significant reports,
but have carried them out as very prominent—and often highly politically
contentious—initiatives that have attracted intense national press and public
attention. Many of these have caused waves in the national and sometimes
international conversations pertaining to the politics, security, stability,
development, or rule of law in the country.

This book documents forty truth commissions that were in operation from
1974 to the end of 2009.! Twenty-one of these were created in the past ten
years. These twenty-one most recent commissions span all regions of the
world and a wide range of political contexts: eight in the Americas, seven in
Africa, five in Asia, and one in Europe. The first truth commission was
concluded in the Arab world, featuring televised public hearings and leading
to extensive reparations. Two of these commissions were created in North
America. Three of the five commissions that I judge to be the strongest to
date have operated in this decade.
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The Book

This second edition follows, generally, the structure of the first. There is one
new chapter (Chapter 7), two prior chapters that merged (Chapter 15), and
two new charts at the back that attempt to assess the impact of truth com-
missions to date (joining five other updated comparative charts). In Chapter 4,
I describe the five strongest truth commissions to date—in South Africa,
Guatemala, Peru, Timor-Leste, and Morocco. A further twenty illustrative
truth commissions follow. To lighten the core text, the descriptions of other
commissions are in Appendix 1. Generally these are the smaller or weaker
commissions, or those that concluded prematurely without a report—but these
experiences also tell an important part of the story, and should not be missed.
To locate the main overview description of each of the forty commissions,
there is a reference list following the table of contents. Of course, many of
these experiences are returned to in various thematic chapters.

To keep the book accessible, my intention has been to keep it short, or at
least succinct. This has necessarily resulted in brevity on some topics. I thus
urge the interested reader to turn to the often excellent literature that addresses
many of these issues at greater depth. I also recommend the extraordinary
primary documents—that is, the truth commission reports themselves—most
of which are riveting, both substantively and methodologically, and many of
which are conveniently available online (see the “Bibliography and Other
Resources” section at the end of the book for a full list and website addresses).

Throughout the text, all amounts are in US dollars, using the exchange
rate in effect at that time.

The Field

As truth commissions multiplied and transitional justice took shape as a
separate field of work and study, particularly since the late 1990s, institutions
responded, and new institutions formed. The International Center for
Transitional Justice (ICTJ) is often cited as the most prominent. I was a co-
founder of ICTJ in 2001, and have worked with the organization through
early 2010. (For full transparency: I have also provided technical assistance to
a number of the truth commissions documented in this book.?) ICTJ has
offered assistance to most truth commissions that have existed since 2001,
providing comparative information and often bringing practitioners from one
country to share experiences with similar exercises elsewhere. ICT] is not
alone, as a number of other organizations or networks have been formed, many
at the regional level, providing expertise generally on transitional justice or in
specific technical areas.

The ready availability of this comparative information and international
assistance is the biggest change in the transitional justice field generally, and
in the arena of truth commissions specifically, since 2001. Most truth com-
missions created in the past decade have received intensive training, advice,



xvi  Preface

policy guidance, and other input from experts who have worked with truth
commissions globally and are well aware of the potential pitfalls. Needless to
say, each national process and commission must take its own decisions and
craft its own unique model. Much can be learned from other experiences, but
little can or should be exactly copied or imported.

Ultimately, this book cannot be complete. The topic is now far too large.
But I hope that it opens new questions, and suggests some of the answers—or
the avenues by which to find the answers—that may be useful to practitioners
and scholars alike. And in the process I hope that the richness of some of these
extraordinary experiences comes through.

Priscilla Hayner
January 2010

Notes

1 The first edition covered twenty-one commissions. Several inquiries that I counted
as truth commissions in the first edition are not included here, as I explain in
Chapter 2.

2 Specifically, I provided assistance during the planning or operational periods of the
truth commissions in Canada, El Salvador, Ghana, Greensboro, Kenya, Liberia,
Morocco, Nigeria, Panama, Peru, Sierra Leone, South Africa, and Timor-Leste.
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1 Introduction

“Do you want to remember, or to forget?” I asked the Rwandan government
official in late 1995, just over a year after the genocide in that country had left
over 500,000 dead.

He had lost seventeen members of his immediate family during the three
and one-half months of slaughter. By chance, he was out of the country when
it started, and was therefore the only member of his family left alive. When he
described the events, he had said with a palpable sense of relief, “With each
day, we are able to forget more.”

So I asked, “Do you want to remember, or to forget?”

He hesitated. “We must remember what happened in order to keep it from
happening again,” he said slowly. “But we must forget the feelings, the
emotions, that go with it. It is only by forgetting that we are able to go on.”

I was sitting with the official as we traveled with a group of international
visitors to visit a massacre memorial site, where the bones and decaying clothes
of thousands lay strewn in a church. As I observed this site and others over
the next days, and tried to fully comprehend the horror of what he and others
had experienced, I realized that there was no other answer to my question. One
must remember, but one must also sometimes very much want to forget.

I had much the same sensation several months later, while speaking with a
weathered farm worker in the far reaches of El Salvador. A United Nations
truth commission had, three years earlier, investigated the abuses during the
country’s twelve-year civil war, and I was visiting his village, in an area known
to have been politically active and heavily battered by the war, to ask whether
the commission had reached there, and what impact it might have had. When
I asked about the war, he described the killings he saw at the hands of the
army: how his father’s throat was cut, how a neighbor who was pregnant was
brutally killed. Had he spoken with the truth commission? I asked. Had he
given his testimony? He hadn’t. “It’s difficult to remember this, it’s painful to
remember,” he said, and you could feel it in how he told his stories. “Oh, how
they killed the guerrillas,” he said. “I don’t like to remember these things.
What good would it do to go to the truth commission? I would lose a day of
work, and nothing would change.” He paused. “It’s painful to remember. But
it is important to fight for the rule of law.”
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Remembering is not easy, but forgetting may be impossible. There are a
range of emotional and psychological survival tactics for those who have
experienced such brutal atrocities. While some victims, such as this Salvadoran
man, pleaded to forget, other victims I spoke with were clear that only by
remembering could they even begin to recover. Only by remembering, telling
their story, and learning every last detail about what happened and who was
responsible were they able to begin to put the past behind them. In South
Africa, time and again I heard survivors say they could forgive their perpetrators
only if the perpetrators admitted the full truth. Almost incomprehensibly,
hearing even the most gruesome details of the torture and murder of loved
ones seemed to bring some peace. In South Africa, many survivors were able
to hear these stories through the public hearings of those secking amnesty for
their crimes. One condition for receiving a grant of amnesty was full disclosure
of all details of the crimes, including answering questions directly from victims
or surviving family members.

In a township outside of Port Elizabeth, on the south coast of South Africa
and in the center of what was fervent anti-apartheid activity in the 1980s, I
spoke with Elizabeth Hashe, an older black woman whose activist husband
disappeared thirteen years earlier with two colleagues. In contrast to what
happened in much of Latin America and elsewhere, “disappearing” political
activists (kidnapping and eventually killing them, and disposing of the body
without a trace) was uncommon in South Africa, and thus the fact that these
three men were missing had received a great deal of attention. There was an
official investigation when they disappeared, and the police vehemently denied
knowing their whereabouts. It was only through the work of the South African
Truth and Reconciliation Commission that their fate was finally uncovered. I
spoke to Mrs. Hashe at a tea break in the midst of a grueling two-week public
hearing, after listening for four days as former security police testified in great
detail about how they kidnapped and killed her husband and the two other
men, roasted their bodies over a fire for six hours until they turned to ashes, and
dumped the remains into the Fish River. What did she think of the hearing?
I asked. What did it mean to her? “At least now I know a bit of the story. It’s
better to know, to know how they killed him,” Mrs. Hashe said.

Monica Godolozi, another of the three widows, was less forgiving. Like
most of the audience in the boisterous and crowded hearing room, she was
sure that the policemen were not telling the full truth, and were in fact covering
up torture that likely took place before the men were killed. As the police
officers denied any torture or abuse, the audience hissed loudly; many of the
hundreds in attendance had probably once been victims of these same
policemen. Mrs. Godolozi told me, “I won’t forgive them. There’s nothing
they could do to make me forgive them—except, if they told the truth, then
yes. Anybody who tells the truth, I can forgive them. But not someone who
tells lies.”

Mrs. Hashe disagreed. “Don’t we want peace for South Africa? How are
we going to find peace if we don’t forgive? My husband was fighting for peace
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for all of South Africa. How can you correct a wrong with a wrong?” A year
carlier, Mrs. Hashe had looked tormented as she gave testimony to the commis-
sion at one of its first public hearings. Learning what happened to her husband
—or at least who killed him, where the ashes of his body were discarded, and
many of the details of how he died—changed her; but for Mrs. Godolozi, this
was not enough.

Despite the efforts of the Truth and Reconciliation Commission, many
South Africans still demanded strict justice and punishment for their perpe-
trators. Where justice was not possible, the minimal requirement for forgiveness,
most insisted, was to be told the full, honest, and unvarnished truth.

These South African widows, the Salvadoran peasant farm worker, and the
Rwandan government official reveal the difficulties faced by individual victims
and by entire nations after a period of brutal political repression. I had gone
to South Africa, El Salvador, and Rwanda, as I was to travel to a number of
other countries, to understand how a country and its people might recover
from a period of widespread atrocities. Specifically, I was interested in the
impact of official truth-seeking, where past horrors are publicly documented
and investigated by a special commission, such as was done in El Salvador and
South Africa. I heard similar voices everywhere, similar agonizing tales of
brutality, pain, struggle, and survival. The details of repression differed widely,
as did the range in individual and national response. Yet I soon saw firsthand
what anyone might imagine: that such widespread abuses by the state leave
behind a powerful legacy. The damage goes far beyond the immediate pain of
loss. Where there was torture, there are walking, wounded victims. Where there
were killings, or wholesale massacres, there are often witnesses to the carnage,
and family members too terrified to grieve fully. Where there were persons
disappeared, there are loved ones desperate for information. Where there
were years of unspoken pain and enforced silence, there may be a pervasive,
debilitating fear and, when the repression ends, a need to slowly learn to trust
the government, the police, and armed forces, and to gain confidence in the
freedom to speak freely and mourn openly.

The world has been overturned with political change in recent years—and
especially reaching back to the end of the Cold War in 1989—as many
repressive regimes have been replaced with democratic or semi-democratic
governments, and a number of horrific wars have been brought to an end. At
these transitional moments, a state and its people stand at a crossroads. What
should be done with a recent history full of victims, perpetrators, secretly buried
bodies, pervasive fear, and official denial? Should this past be exhumed,
preserved, acknowledged, apologized for? How can a nation of enemies be
reunited, former opponents reconciled, in the context of such a violent history
and often bitter, festering wounds? What should be done with hundreds or
thousands of perpetrators still walking free? And how can a new government
prevent such atrocities from being repeated in the future? While individual
survivors struggle to rebuild shattered lives, to ease the burning memory
of torture suffered or massacres witnessed, society as a whole must find a way
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to move on, to recreate a livable space of national peace, build some form of
reconciliation between former enemies, and secure these events in the past.

Some argue that the best way to move forward is to bury the past, that
digging up such horrific details and pointing out the guilty will only bring
more pain and further divide a country. Yet can a society build a democratic
future on a foundation of blind, denied, or forgotten history? In recent years,
virtually every country emerging from a dark history has directly confronted this
question. In some countries, this has been debated during peace negotiations,
where “the past” may be one of the most contentious items on the agenda. The
countries addressed in this book have come out of a wide range of repressive
regimes or civil wars, and experienced very different types of transitions.
Change may come through negotiations, or through the downfall of an
undemocratic regime, perhaps as a result of popular revolt and shifting winds
of international support. But in each of these and other very different types of
political transitions, very similar questions and difficulties arise.

This book explores the difficult underside of these questions. Its aim,
ultimately, is to better understand how states and individuals might reckon
with horrible abuses of the past, and specifically to understand the role played
by truth commissions—the name that has been given to official bodies set
up to investigate and report on a pattern of past human rights abuses. In the
late 1990s, the South African Truth and Reconciliation Commission succeeded
in bringing this subject to the center of international attention, especially
through its public hearings of both victims and perpetrators outlining details of
past crimes. But there have been many other truth commissions, before and
since, in some ways similar but in some ways very different.

What Does the Truth Bring?

I am often surprised by the way in which notions of truth, and notions of truth
commissions, are initially understood and talked about, and the assumptions
that are often held about what a process of truth-seeking is and what it might
lead to. Many comfortable assumptions have been restated over and again in
untested assertions by otherwise astute and careful writers, thinkers, and
political leaders. Some of the most oft-repeated statements, and those that
we perhaps most wish to be true, are due careful scrutiny. Indeed, they do not
always hold up well even with anecdotal evidence.

For example, does truth lead to reconciliation? Or, to state it another way,
is it necessary to know the truth in order to achieve reconciliation? It is possible
to point to evidence and to quote survivors to show that it is true; sometimes
it is, for some people or in some circumstances. Yet it is easy to imagine that the
opposite might sometimes also be true, and also that reconciliation, as hazy
a concept as that can be, may be more affected by other factors quite apart
from knowing or acknowledging the truth about past wrongs.

It is also often suggested that digging into the truth and giving victims a
chance to speak offers a healing or “cathartic” experience. Again, this turns
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out to be a questionable assumption, at least in some cases. Though little
scientific evidence is available on this question, it is clear that this notion of
healing may be overstated.

But along with any dose of skepticism—or realism, anyway—in what these
bodies accomplish must also come an appreciation for the sometimes remark-
able but little-known contributions that they have sometimes made. In
Argentina, Chile, and Morocco, largely on the basis of the findings of these
countries’ truth commissions, the state has paid significant reparations to
thousands of victims or families of those killed or disappeared. A number
of significant prosecutions have followed from truth commissions. Important
judicial reforms were put in place in El Salvador following the truth commis-
sion recommendations. In South Africa, very few people will now defend or
try to justify the system of apartheid, or question the fact that egregious
practices such as widespread torture were used to sustain apartheid. In many
countries, the commission’s work and report have received a great amount
of attention.

Perhaps most underappreciated is the sheer difficulty of undertaking these
endeavors, of fairly documenting and representing a “truth” in the course of
a short and intensive period of investigation, when the issues under exploration
often remain the most sensitive of the day and when the commission’s task is
to reach and fairly represent the stories of thousands upon thousands of
victims. It is clear that truth commissions are of a fundamentally different
nature from courtroom trials, and function with different goals in mind. It is
also clear that many methodological questions that are central to truth
commissions cannot be answered by turning to any established legal norms or
general principles, nor can they be well addressed by universal guidelines.
Instead, these questions require a consideration of the specific needs and
context of each country. The questions that come up—how a commission
should best collect, organize, and evaluate the many accounts from victims
and others; whether to hold public hearings or carry out all investigations
confidentially; whether it should name the names of specific perpetrators in its
report; and many others—will be answered differently in different countries.
The task is made even more difficult by the fact that many of these questions
are unique to these kinds of broad truth inquiries and do not usually come up
in relation to trials, for example, where standardized procedures have long
been established.

Official truth-seeking, it turns out, is a cumbersome and complicated affair.
In the course of my many interviews around the world, where I have had the
chance to speak in detail with the commissioners and staff of many past
commissions, as well as with victims, advocates, and policymakers who have
watched or participated in these processes, a few general points have stood
out. All of these issues are addressed in much more detail throughout the
following pages.

First, the expectations for truth commissions are often much greater than
what these bodies can in fact reasonably achieve. Some level of disappointment
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is not uncommon as a truth commission comes to an end (or as a government
accepts but then does not implement a commission’s report). While there is
certainly room for improvement, some of these expectations are simply not
realistic in circumstances where there were very large numbers of victims, where
democratic institutions remain very weak, and where the will of perpetrators to
express remorse or participate in reconciliatory exercises is tenuous, at best.
However, these grand expectations and the resulting disappointment some-
times prevent people from appreciating the significant contributions that these
bodies do sometimes make.

Second, many of the most difficult problems confronted by truth commis-
sions seem to be almost universal to these kinds of inquiries, as each new
commission stumbles on many of the same questions and false assumptions.
There is no reason to have mistakes repeated, if these lessons can be made
available.

Third, these bodies can have significant long-term consequences that may
be entirely unexpected at the start. This seems to be particularly true in the
realm of criminal justice. The archives and reports of several truth commissions
have been relied on, years later, in efforts to prosecute accused perpetrators in
international (and sometimes domestic) courts. Suddenly, the usefulness of
having a well-documented record of crimes becomes clear, even where
domestic trials do not at first seem possible.

At the beginning of 2010, seven truth commissions were in operation
(Canada, Ecuador, Kenya, Mauritius, the Solomon Islands, South Korea, and
Togo), and another had just concluded (Liberia). Five of these were inaugu-
rated in 2009, the largest number that have begun in any one year to date.
Two other countries have agreed in general terms to establish a national truth
commission and are currently drafting their terms of reference (Brazil, Nepal),
and in half a dozen more countries there is serious discussion or planning
toward creating such a body. Over the past decade, the creation of new truth
commissions has been fairly steady.

While the number of truth commissions is now fairly significant, we should
be sober in our assessment of what this means. The numbers do not tell the
greater part of the story. A few of the forty truth commissions that have existed
to date have not been successful, by any measure; others have had some but
relatively limited impact. The reasons for this differ widely. Even many of
the strongest truth commissions have met with frustration from victims and
activists, who have sometimes pushed for more robust inquiries. Another
problem remains: the weak record of implementation of the often very strong
recommendations of truth commissions.

The desire for the truth, however, is powerful, and seemingly almost
universal, to judge from the wide range of contexts where these same demands
have emerged. While the decision to dig into the details of a difficult past must
always be left to a country and its people, there is much that can be learned
from those who have taken this step before.



2 Confronting Past Crimes

Transitional Justice and the
Phenomenon of Truth
Commissions

The 1986 publication of Transitions from Authoritarian Rule, a major four-
volume work focused on Latin America and Eastern Europe, helped to define
the terms of a still-new field, that of studying how (and under what constraints)
democratic transitions take shape after a period of repressive rule.! While the
question of “settling past accounts,” as the authors call it, is not the central
focus of the study, they note a difficult tension between the desire to bury the
past, in order to avoid provoking the ire of powerful wrongdoers, and the
cthical and political demand to confront the crimes of the prior regime. The
authors highlight this dilemma as one of “immense difficulty” for which they
have no satisfactory resolution, and posit in a footnote that an essential
difference between this and other transitional problems is that this dilemma is
one that “simply cannot be avoided and one that the leaders must attempt to
resolve.”?

The writers then suggest that the “worst of bad solutions would be to try to
ignore the issue,” and that the least worst strategy, based on ethical and political
considerations, is to hold trials for the wrongdoers. Leaving aside questions
of international law, which the writers are silent on but which today often frame
these issues, what is most interesting in this discussion is the narrow scope of
options presented to respond to such crimes. When the book was completed,
the National Commission on the Disappeared in Argentina was just getting
under way. There was still virtually no international recognition of non-judicial
truth-seeking as a transitional justice tool, nor was there much recognition
of other non-judicial strategies now commonly considered during post-
authoritarian transition. Within ten years, by the mid-1990s, this had already
changed dramatically. Now, almost twenty-five years since the publication
of this first collection, the new field of “transitional justice” is widely referred
to, there is extensive literature on almost every aspect of the subject, and
questions of justice for past crimes help to frame most major political transition
the world round.

Countries are confronting questions of justice and accountability in a wide
range of political contexts, following the end of a military regime or repressive
government, or after a civil war. It is now perfectly clear that there are many
needs arising out of these circumstances that cannot be satisfied by action in the
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courts—even if the courts function well and there are no limits placed on
prosecuting the wrongdoers, which is rare. Thus, complementary approaches
to criminal justice have slowly taken shape. Many needs of victims and com-
munities that were damaged by the violence will not be addressed through
such prosecutions, except perhaps in providing some solace if the perpetrators
are successfully convicted. The institutional or societal conditions that allowed
the massive abuses to take place—the structures of the armed forces and the
judiciary, or the laws that should constrain the actions of officials, for example—
may remain unchanged even as a more democratic and less abusive government
comes into power. Many questions may remain open about exactly what took
place during the years of repression, and tensions between communities may
fester, or deepen, if these are left unaddressed.

It is with these many and multifaceted issues and problems in mind that the
field of “transitional justice” has taken shape over recent years. The basic
question, that of how to reckon with massive past crimes and abuses (either by
the state or by the armed opposition), raises a wide range of difficult issues.
The field has developed in response to the demands and differing circumstances
of many transitional states around the world, and the increased expectation
that accountability is due after atrocity. It is now widely believed that the legacy
of these massive crimes cannot simply be buried, and must somehow be
addressed.

A state may have a number of objectives in responding to past abuses: to
punish perpetrators, establish the truth, repair or address damages, pay respect
to victims, and reform institutions to prevent further abuses. There may
be other, larger aims as well, such as promoting national reconciliation and
reducing conflict over the past, or highlighting a government’s concern for
human rights and thus gaining the favor of international partners. Likewise,
there are a variety of mechanisms or policies to reach these objectives: holding
trials; purging perpetrators from public or security posts; creating commis-
sions of inquiry; providing individualized access to security files; providing
reparations to victims; building memorials; or implementing military, police,
judicial, or other reforms.

Justice in the courts is usually the first and most prominent of demands,
but also the most difficult. Many attempts to prosecute and punish those
responsible for severe abuses under a prior regime have seen little success.
Sometimes the political transition has involved political compromise, and these
compromises have included some form of immunity from prosecution for the
repressors of old, perhaps even preserving some of their power or incorporating
them into the new government. These immunities, however, have not always
held over many years, as the international reach of the law—and the global
understanding of acceptable national law—has turned against immunity
for the most serious crimes. However, even where there is no legal bar to
prosecutions, and despite what are sometimes the best intentions of the new
authorities, post-transition justice in the national courts is not easy and is not
common. Where there are trials, they are usually few in number and sometimes
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fail to convict even those who everyone “knows” are guilty. The judiciary may be
in shambles: judges politically compromised, corrupt, or timid; expertise lacking;
and resources few. The numbers of accused perpetrators can be overwhelming
and investigations time-consuming, leaving many perpetrators untouched.

Trials in international courts have also been limited. Again, a relatively small
number of persons have been prosecuted in the various international or
“hybrid” tribunals that have been created since the early 1990s. These tribunals
hope that prosecuting the “most responsible” might have a significant deterrent
effect. But the challenges have been great and the impact of these courts at
the national level has been mixed.

Some Eastern European states employed a strategy of “lustration,” which
removed persons from public employment because of their affiliation with the
prior regime. Yet this practice has been criticized for lacking due-process
guarantees and for relying on the sometimes faulty intelligence files of the
prior regime. Many lustration policies were implemented without much con-
sideration of how to best protect those wrongly accused, or those whose
affiliation with the prior regime was very limited or brief.? Such lustration
policies—removing people from their positions solely on the basis of past
political affiliation—has been rare outside of Eastern Europe. In most circum-
stances, this would not be possible, because it is unusual for a regime to
keep such detailed records of collaborators, and the records that do exist are
destroyed during the course of a transition, and because negotiated transitions
sometimes include an agreement that civilian employees of the former regime
will not be punished or purged.

Some other states have, however, tried to purge those with a record of
human rights abuses from security forces and other public positions, generally
referred to as a program of “vetting.” El Salvador set up a special commission
on this matter, the Ad Hoc Commission, as part of the peace accord that
brought its twelve-year civil war to an end. This commission recommended
that over one hundred senior members of the armed forces be removed; after
considerable pressure from the international community (and with the support
of the truth commission report that followed), they were all eventually retired
from their posts. * When Haiti abolished its army and created a new civilian
police force, it made an effort to screen applicants and exclude those from the
previous force who were known to have been abusive. Liberia was assisted by
the United Nations in individually screening all members of the police force,
and a similar vetting program was implemented in creating the new national
army.

Only in Eastern Europe has individual access been granted to former state
security files (the best-known such program is in Germany, in relation to the
East German Stasi files). Because the repression in Eastern Europe was
dependent on vast networks of informers, accessing these files revealed many
unexpected collaborators with the former regime. Individual victims were able
to find and personally confront those who informed on them, all too often
their own friends or family members.® But again, cither because such files are
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not available or because the nature of the repression and the transition has been
different in other regions, such a system of providing individualized access to
intelligence and security files has rarely been considered in transitional states
outside of Eastern Europe.

Reparations programs for victims, or for communities disproportionately
affected by violence, have increased in number and in sophistication in recent
years. In some countries, these programs have resulted from the work of truth
commissions, as explored in Chapter 12. Transitional justice may also focus on
robust programs to reform institutions that were involved in abusive practices,
or the laws that allowed such practices to take place. Finally, in many contexts
symbolic measures such as official apologies or the construction of memorials
offer an important sense of acknowledgment of wrongs.

The field of transitional justice has also begun to address a broader array of
issues, such as more careful attention to specific groups of victims, as well as the
impact more generally on society beyond direct victims. For example, children
may be perpetrators as well as direct victims in a war, raising complex questions
of responsibility, accountability, and recovery. There has been greater attention
to this issue by scholars and practitioners alike, as seen in the criminal charges
brought against commanders for the use of child soldiers, by those working to
reintegrate former combatants, and in truth commissions that have designed
special procedures for children’s participation.® Truth commissions and those
designing reparations programs have also begun to address the economic
impact of conflict and even the much broader question of economic rights.

The Emergence of Truth Commissions

Defining Pavameters

The first widely known truth commission was set up in Argentina in 1983, but
this body was not referred to as a “truth commission” at that time. Rather, it
was and still is referred to as CONADEP, the National Commission on the
Disappeared. “Truth commissions” as a term of art did not emerge until almost
ten years later, after the National Commission on Truth and Reconciliation in
Chile and the Commission on the Truth in El Salvador, which concluded
in 1990 and 1992, respectively.” Classifying all these specialized truth investi-
gations as similar kinds of exercises allowed a comparison between them,
a means to assess their success, and the possibility of setting standards for such
inquiries in the future.

But given the variation between these many inquiries, it is not always clear
which bodies should be considered within the group for comparison. There is
still no single, broadly accepted definition of what constitutes a truth
commission. Thus, published lists and databases of truth commissions differ,
with some researchers liberally including a broad range of inquiries, and others
insisting on a more rigorous and narrow definition and thus a smaller number
of commissions.®
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The definition that I first suggested in 1994 is still often cited, though it has
some limitations.? Slightly modified here for clarity, this defined a truth
commission as (1) focused on the past; (2) set up to investigate a pattern of
abuses over a period of time, rather than a specific event; (3) a temporary body,
with the intention to conclude with a public report; and (4) officially authorized
or empowered by the state.

But this is somehow insufficient. Perhaps the greatest difficulty is that this
definition may simply be too broad, potentially including so many commissions
of inquiry—set up in a wide range of countries but not perceived at the time as
“truth commissions”—that the very meaning begins to be lost. Some analysts
have also criticized the simplicity of this definition as missing key elements.
Legal analyst Mark Freeman suggests a much more detailed set of qualifiers:
that the definition should also explicitly state that (1) a truth commission
focuses on severe acts of violence or repression; (2) the acts occurred during
recent periods of abusive rule or armed conflict; (3) these commissions describe
the causes and consequences of the violations; (4) they investigate violations
that occurred in the sponsoring state and (5) the commissions themselves are
based in that state; (6) these bodies are “victim centered”; and, finally, (7) they
operate relatively independently from the state.!? Freeman offers a definition
that includes these elements.!! While most of these elements are accurate most
of the time, these may be descriptive rather than definitional points, and in
some cases would exclude commissions unnecessarily; further, the length and
complexity of such a definition makes it unwieldy for common usage.

Freeman also suggests another point of analysis for determining whether a
commission is a truth commission: that of the perception by the local (and
sometimes global) population. This is useful, though subjective, and may also
be too limiting. Other analysts have emphasized adding just one element to the
original 1994 definition: that a truth commission always engages broadly with
victims and survivors. Finally, some have suggested that all truth commissions
have the explicit intention to advance reconciliation or even democracy-
building.

Thus, there remains a need for more careful delineation, to provide some
parameters to the phenomenon under study. I suggest the following: what is
special about truth commissions is their intention of affecting the social
understanding and acceptance of the country’s past, not just to resolve specific
facts. While there is increasingly a focus by truth commissions on promoting
“reconciliation,” this was not always the case for early truth commissions and
should not be a definitional element. It does seem, however, that the intention
of truth commissions is part of what defines them: to address the past in order
to change policies, practices, and even relationships in the future, and to do so
in a manner that respects and honors those who were affected by the abuses.
This can be captured in the following slightly revised definition:

A truth commission (1) is focused on past, rather than ongoing, events;
(2) investigates a pattern of events that took place over a period of time;
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(3) engages directly and broadly with the affected population, gathering
information on their experiences; (4) is a temporary body, with the aim of
concluding with a final report; and (5) is officially authorized or
empowered by the state under review.

Thus, a truth commission can easily be distinguished from a governmental
standing human rights body, or from a judicial commission of inquiry that
aims to clarify the facts of one narrow event. On the other hand, there are
truth commissions that are established, may work for some time, but fail to
accomplish their objectives—ending before completing their report, or failing
even to begin to collect information from victims and others. This may be
due to financial or political constraints, or a lack of know-how or commitment
on the part of the commissioners, given the extraordinary challenge and the
evident risks and resistance they may meet. Such weak examples (or outright
failures) must be included in our tally of experiences, as they may suggest
important lessons.

For purposes of comparison and learning; it is also important to avoid defining
the concept too rigidly. The interest of this book is to explore and understand the
increasing use of this form of inquiry, the differences and similarities between
such bodies working in very different contexts, the challenges they confront,
and, ultimately, the impact that they have. I am aware therefore that I include
in my comparative inquiry (and in my list of truth commissions) some commis-
sions that fall outside certain aspects of the above definition. This is important
to do for two reasons: First, some of these are extremely interesting new
models, examples of the way that “truth commissions” are being relied on in
new ways and new contexts, and it is likely that similar kinds of inquiries may be
created elsewhere. Second, some of these bodies that strictly fall outside of this
definition were nonetheless set up very self-consciously as “truth commissions,”
using this name and looking to other prominent truth commissions around the
world for lessons and guidance. The Truth and Reconciliation Commission
in Greensboro, North Carolina, in the United States, is such an example. It was
largely (but not entirely) an unofficial process, and focused largely (but not
entirely) on a specific event in 1979. But as I shall explain, it is important to
include it here.

Truth commissions have been established under many names. For example,
there have been “commissions on the disappeared” in Argentina, Uganda, and
Sri Lanka; “truth and justice commissions” in Ecuador, Haiti, Mauritius,
Paraguay, and Togo; a “truth, justice, and reconciliation commission” in
Kenya; a “historical clarification commission” in Guatemala; and, of course,
“truth and reconciliation commissions” in South Africa, Chile, Peru, and other
countries. Others have been created in Germany, El Salvador, Chad, Timor-
Leste, South Korea, Morocco, and elsewhere. While there is much in common
between these various bodies, their specific investigatory mandates and powers
have differed considerably, reflecting the needs, possibilities, and political
realities of each country.
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On the other hand, the term “truth commission” is now being applied
to many kinds of inquiries that do not seem to fit the general model we are
looking at here. In 2009, Scotland’s faith community created a Poverty Truth
Commission,'? and in the same year Colombia concluded a quite serious
Truth Commission on the Palace of Justice.!®* While the Colombian inquiry
comes close to fitting into our scheme, its single-event focus makes it seem
closer to a classic commission of inquiry, especially given that Colombia’s
broader history of violence was excluded. Three bodies that I list as truth
commissions in the previous edition of this book are not included here.
The two inquiries by the African National Congress are fascinating and well
deserving of study, but ultimately the fact that these were undertaken by a non-
state armed opposition group sets them apart. Further, the International
Commission of Inquiry in Burundi that was established by the UN Security
Council was not a national endeavor sponsored by the state under review, even
if a request for its establishment formally came from the government. It was
an important effort at the time, but is not a good fit with the parameters of
truth commissions that we are studying here.*

Truth, Justice and Peace

Because truth commissions cover many events that could also be subject to
trials, their relationship to the criminal justice system is sometimes mis-
understood. But they should be seen as quite separate and independent. On
one level, truth commissions clearly hold fewer powers than do courts. They
cannot put anyone in jail, they cannot independently enforce their recom-
mendations, and most have not had the power even to compel anyone to
appear for questioning. To date, the South African commission has been the
only one to offer individualized amnesty, whereby some perpetrators provided
detailed accounts of their abuses. Most truth commissions do not interfere
with or duplicate any tasks of the judiciary. Yet despite their more limited
legal powers, their broader mandate to focus on the patterns, causes, and
consequences of political violence allows truth commissions to go much
further in their investigations and conclusions than is generally possible (or
even appropriate) in a trial. Indeed, the breadth and flexibility of a truth
commission are its strength. For example, truth commissions are usually able
to outline the full responsibility of the state and its various institutions that
carried out or condoned repressive policies—including not only the military
and the police, but also the judiciary itself. Truth commissions’ focus on
victims, usually collecting thousands of testimonies, and honoring these truths
in a public and officially sanctioned report, represents for many the first
acknowledgment by any state body that their claims are credible and that the
atrocities were wrong.

As will be explored in Chapter 8, the relationship between truth com-
missions and criminal prosecutions has varied, but most commissions have had
every intention of strengthening prosecutions. In some cases, these truth
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inquiries have worked in the context of an amnesty that is already in place, or
where a biased and corrupt judiciary makes trials unlikely, and the commission
itself has been considered at least a minimal step toward accountability.

Meanwhile, at the broadest international policy level the increasing emphasis
on justice during difficult political transitions has met with some concern.
Insisting on accountability for past crimes may upset a fragile peace, or make
a peace agreement impossible, some say. These concerns are not entirely
unreasonable, given the strong reaction and reverberation that have resulted
from a number of truth commission reports, or, more precisely, from the
prospect that speaking the truth may lead to criminal accountability. Whether
emerging from army generals or recently disarmed rebel warlords, tough truth
has sometimes (though rarely) brought open threats of breaking the peace, as
well as, ominously, death threats against commissioners. This classic “peace
versus justice” tension has been present in the context of many post-war truth
commissions, as well as in many post-dictatorship contexts if the powers of
old still hold sway. These tensions must be recognized.

On the other hand, the proposal for a truth commission has generally
not upset peace negotiations, and it has been common for both rebel and
government negotiators to agree with relative ease to such a proposal.!’® True,
they may be looking for a weak inquiry, or one that they hope to control; there
are certainly examples of this. But once agreed, such a commission may become
one of the most prominent initiatives of a transition, unexpectedly prying open
public space to address long-hushed topics, and intent on pushing for serious
reforms.

Other Kinds of Official Inquiries: Underappreciated?

There are a range of other kinds of official inquiries into past human rights
abuses that have not been understood as truth commissions, but they have
served a very important role and indeed may be a better approach than a truth
commission, in some moments and in some contexts.

In Australia, for example, the government asked its permanent human rights
monitoring body, the Human Rights and Equal Opportunity Commission,
to look into the record of state abuse against the country’s population. Its
year-long investigation documented decades-long state policies of forcibly
removing Aboriginal children from their families and placing them with white
families in order to assimilate them into mainstream Australian society. These
practices continued until the early 1970s. With the release of the commission’s
report, Bringing Them Home, in 1997, the story became a national scandal
and ultimately a central issue in national elections, as the Australian public was
outraged by this previously little-known practice, while the government
refused to offer a formal apology in the name of prior governments.!¢ Sixty
thousand copies of the report were purchased in the first year after its release.
An annual “Sorry Day” was created, as recommended by the commission,
and “sorry books” were made available for signature by the public. Within a
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year, over 100,000 Australians had signed these books, filling hundreds
of volumes.

Canada was also moved to review its policies and relationships with
indigenous communities, also long based on forced assimilation through
mainstreaming children in “residential schools.” After an initial five-year
commission of inquiry, resulting in significant reparations to survivors, Canada
ultimately decided to establish a full-fledged truth commission to further
address this legacy (described in Chapter 5).

The United States has also established various inquiries that aim to
acknowledge a history of government abuse. In 1994, the energy secretary
appointed an Advisory Committee on Human Radiation Experiments to look
into the experiments conducted on unknowing medical patients, prisoners,
and communities in the United States from the mid-1940s to the mid-1970s.
The report of this committee provided an “unprecedented insight into a
murky area of American history,” according to one observer.1”

In another case, with the intention to finally provide reparations, the U.S.
Congress created a Commission on War-Time Relocation and Internment
of Citizens in 1982 to study the policies and effect of placing Japanese
Americans in internment camps during World War II. Many of the recom-
mendations of this commission’s report were implemented, including a formal
apology from the government and the passage of legislation providing $1.2
billion in compensation to survivors.!8

There have been other U.S. government practices for which reparations
or apologies were offered many years after the fact, though without a formal
government inquiry. For example, decades after the press reported on a secret
syphilis study done on unknowing black men in Tuskegee, Alabama, which
began in 1932 and continued into the 1970s, President Bill Clinton offered
a formal apology in 1997. The experiments had been well documented by
independent writers and the media, and the government had already paid the
men and their families over $9 million in an out-of-court settlement, and thus
no government inquiry was seen as necessary.!’

There are other examples of official or semi-official inquiries into past human
rights violations that serve some truth-commission-like functions. Some of
these are undertaken during political transitions and served important roles in
their respective political contexts, but were limited in authority or scope, or
were undertaken only as a precursor to a possible full-fledged truth commission
to follow. For example, after receiving pressure from the families of victims
and from the press, Leo Valladares, the national commissioner for the protec-
tion of human rights in Honduras, a government-appointed ombudsman,
independently undertook an investigation into 179 disappearances caused by
the armed forces in the 1980s and early 1990s. Yet Valladares worked under
his own initiative, received no assistance from the authorities, and based his
investigations primarily on press accounts and other public information. He
continued to call for a full truth commission even as he published his report in
1994 documenting the disappearances.?’
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Several years before the 1994 genocide in Rwanda, ethnic-targeted violence
led to an agreement for a commission to investigate past atrocities, part of a
negotiated peace accord between the government and the armed opposition.
When the government took no action to set up the commission, Rwandan
human rights groups invited four international human rights organizations,
from the United States, Canada, France, and Burkina Faso, to undertake such
an inquiry. Despite the president’s public statement welcoming this non-
governmental commission and the assistance provided by some government
ministries, it was clear that the president and armed forces resented these
investigations, and some witnesses were attacked, possibly in retaliation for
their cooperation with the inquiry. The commission’s report, released in 1993,
had the greatest impact on European governments, especially France and
Belgium, which were actively supporting the Rwandan government.?! Yet the
report and its recommendations failed to prevent the genocide that came just
one year later.

There are other interesting models of international inquiries that have an
official or semi-official flavor and overlap with the work that is typical of truth
commissions. For example, an International Panel of Eminent Personalities to
Investigate the 1994 Genocide in Rwanda and the Surrounding Events was
created by the Organization of African Unity in late 1998, completing its report
in 2000. Its research was focused on the history and circumstances of the
conflict in Rwanda that led up to the genocide of 1994 and the resulting impact
of the violence, basing its conclusions in part on research papers commissioned
from experts. The Rwandan government cooperated with the inquiry.

Finally, there have been a number of war crimes investigations, often
referred to as international commissions of inquiry, war crimes commissions,
or commissions of experts, which can also be distinguished from truth com-
missions. These bodies, such as those established to look into events in the
former Yugoslavia, Rwanda, and Timor-Leste, have been set up by the United
Nations for the purpose of evaluating the evidence available for possible
international prosecutions.?? These commissions collect evidence, sometimes
including testimony from victims, and submit a report, but they have not been
authorized by the state under investigation, nor are they aimed at studying
the overall patterns, causes, and consequences of the violence. Rather, they
evaluate evidence of criminal wrongdoing and violations of international
law. In a number of cases, these commissions have led to the creation of an ad
hoc international tribunal, such as in the former Yugoslavia and Rwanda.

Unofficial Inquiries That Result in Broad Truth-Telling

The authorization by the state, which partly defines a truth commission, may
provide better access to official sources of information, increased security, and
a greater likelihood that a commission report and recommendations will receive
serious attention. However, there are many examples of significant non-
governmental projects that have documented the patterns of abuse of a prior
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regime. In some cases, these projects have taken on considerable proportions,
gathered significant information, and concluded in sweeping and nearly
authoritative reports, despite limitations such as restricted access to government
records.

In Brazil, for example, a team of investigators was able to secretly photocopy
all of the official court papers documenting political prisoners’ complaints of
torture—some one million pages in total. Working quietly, and with the
support of the archbishop of Sdo Paulo and the World Council of Churches,
the team relied on this material to produce Brasil: Nunca Mais, a report
analyzing the military regime’s torture practices over a fifteen-year period.??
In Uruguay, the non-governmental Servicio Paz y Justicia (SERPAJ) published
Urugnay: Nunca Mds, a far stronger report than that resulting from an earlier
parliamentary inquiry, which had worked under a very limited mandate and
with little political support.?* The Human Rights Office of the Archbishop
of Guatemala undertook an extensive project to document decades of abuses
and massacres in advance of the official truth commission.?> In Russia, the non-
governmental organization Memorial was set up in 1987 to promote account-
ability and fact-finding around past events. Its staff gathered extensive archives
on state abuses going back to 1917, and published several books with lists
of victims” names and an analysis of state policies of repression.

National Context

Many different factors may shape a country’s transitional possibilities and
constraints, and thus its post-transition reality. These include the strength of
those groups or individuals who were responsible for the abuses and their ability
to control transition policy choices; how vocal and organized is a country’s
civil society, including victims’ and rights groups; and the interest, role, and
involvement of the international community. In addition, the transitional
choices will be affected by the type and intensity of the past violence or
repression and the nature of the political transition. And finally, the national
political and social culture—an indefinable set of preferences, inclinations,
beliefs, and expectations—will help shape the parameters of whether and in
what manner the past is confronted.

But the actual number of victims does not seem to determine how heavily
the past will weigh on the future, or the intensity of interest in accountability.
In some countries, the existence of a very small number of victims of gov-
ernment abuse has resulted in serious political repercussions and a strong
emotional response from the public. Even with such relatively small numbers,
the pressure for full truth and justice can be as great as in those countries where
hundreds of thousands were killed.

The term “truth commission” is uncomfortable for some. But it has now
become a term with a generally understood meaning: an official investigation
into a past pattern of abuses. It is certain that more countries will be turning to
official truth-seeking in the coming years, and that these inquiries will be shaped
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in many different ways, with powers, mandates, and expectations determined
by local circumstances and priorities. In virtually every state that has recently
emerged from authoritarian rule or civil war, and in many still suffering
repression or violence but where there is hope for a transition soon, there has
been interest in creating a truth commission—proposed either by officials of
the state or by human rights activists or others in civil society.

The task of these truth bodies will never be easy. Truth commissions are
difficult and controversial entities; they are given a mammoth, almost impos-
sible task with usually insufficient time and resources to complete it; they
must struggle with rampant lies and denials to uncover still-dangerous truths
that many in power may resist. At the end of a commission’s work, a country
may well find the past still unsettled and some key questions still unresolved.
Yet despite the inherent limitations, both the process and the product of a
truth commission can make a critical contribution in the midst of a difficult
transition, fundamentally changing how a country understands some of the
most contentious aspects of its recent history.



3 Why a Truth Commission?

“Why do we want a truth commission?” I was speaking with a woman who
lost a family member during the dictatorship in Brazil, and she seemed puzzled
by my question as she repeated it back to me. Her answer was quick and
articulate, and effectively took any question on the matter off the table. “To
harness political forces, to have an inquiry with significant powers, and to get
to the many truths which are still missing.” It suddenly seemed simple.

This conversation took place in October 2009 in Sio Paulo during an
international conference to consider a truth commission for Brazil. Several
current and former government ministers spoke eloquently in favor of the idea.
Brazil is not a country that has entirely buried its past: there have been several
official commissions of inquiry since the end of the dictatorship in 1985,
with substantial volumes published about the several hundred disappeared or
killed. Significant reparations have been paid to family members, and to those
who suffered economic loss due to the dictatorship. In 2009, the 1979 amnesty
law was being challenged in the Supreme Court, and the Inter-American Court
of Human Rights was soon to decide a key case on the right to the truth in
Brazil. Perhaps most interestingly, the government had just begun a prominent
media campaign to highlight cases of those disappeared thirty-five years earlier,
asking, “Do you know where these people are?”

Despite these efforts, there was near-universal support among those involved
in these initiatives for creating a truth commission. Even the chair of the major
government commission on the disappeared insisted on the need for a truth
commission: “Too much truth is still not known,” he explained.

It is true that critical elements are missing. The armed forces will not release
records, saying they were destroyed. Other files have been sealed by the
government. The army continues to insist that it won the “war,” that its actions
during the 1964-1985 dictatorship were necessary, and that there is no need
for remorse or apology. A truth commission may force engagement by the
military, may gain access to pertinent archives, and may help to locate remains
of the disappeared. Additionally, as was true in Chile, little has been docu-
mented about the number of people who were detained, tortured, and survived,
or who were forced into exile, which could be an important contribution.

Brazil highlights the tendency to build up quite high expectations for a
proposed truth commission, hoping that such a body will hold the power and
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the authority to accomplish what has not been possible before. With careful
crafting, strong membership, and the right mandate—and perhaps with a bit of
luck—Brazil may see some of these hopes met, but it will be a difficult task,
regardless. The crafters might begin by clarifying the precise intentions of this
particular commission.

The Aims

Far beyond simply finding and stating the truth, truth commissions may
be given wide-ranging responsibilities. In many contexts, they have become
the most prominent government initiative to respond to past abuses, and the
starting point from which other measures for accountability, reparations, and
reforms may be developed.

Truth commissions are typically tasked with some or all of the following
goals: to discover, clarify, and formally acknowledge past abuses; to address
the needs of victims; to “counter impunity” and advance individual
accountability; to outline institutional responsibility and recommend reforms;
and to promote reconciliation and reduce conflict over the past. Some of these
issues are addressed in some detail in later chapters, and thus only briefly
outlined here.

The first and most straightforward objective of a truth commission is
sanctioned fact-finding: to establish an accurate record of a country’s past,
clarify uncertain events, and lift the lid of silence and denial from a contentious
and painful period of history. The great number of interviews with victims,
typical of these commissions, allows a detailed accounting of the patterns of
violence over time and across regions, literally recording a hidden history. The
detail and breadth of information collected by a truth commission is usually
of a kind and quality far better than what is available in any previous historical
account, resulting in a well-documented report on oft-disputed events. Beyond
outlining overall patterns, some truth commissions have also resolved a number
of key cases, even naming the perpetrators or the high-placed intellectual
authors of major unsolved crimes. The official and public recognition of past
abuses serves to effectively unsilence a topic that might otherwise be spoken
of only in hushed tones, long considered too dangerous for general conversa-
tion, rarely reported honestly in the press, and certainly out of bounds for the
official history taught in schools. In effect, the report of a truth commission
reclaims a country’s history and opens it for public review.

In some countries, rights activists insist that a truth commission does not
find new truth so much as break the silence about widely known but unspoken
truths. Firm denial may be strongest where the repressive government
depended on the active or passive support of the public, or certain sectors of the
public, to carry out its policies and maintain power. Anti-apartheid activists
in South Africa insist that it was impossible not to know that torture and killing
were commonplace under apartheid, but that some South Africans chose to
ignore the truth. They suggest that the commission’s most important
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contribution was simply to remove the possibility of continued denial. As writer
Michael Ignatieft has said, “The past is an argument and the function of truth
commissions, like the function of honest historians, is simply to purify the
argument, to narrow the range of permissible lies.”!

Indeed, black South Africans were generally not surprised by the evidence
of abuse by state forces: they were victims and witnesses to these abuses them-
selves. In many situations that warrant a post-transition truth commission, the
victimized populations may already have a good idea of what took place, and
the truth inquiry might only confirm this. Few victims who provide testimony
to a truth commission are able to learn new information about their own case.
Because of limited time and resources, truth commissions can only thoroughly
investigate a small number of cases. For some victims and survivors, therefore,
a truth commission does not so much tell them new truth as formally recognize
and acknowledge what has before been denied. In some cases, the report has
been followed by a presidential apology. This distinction between knowledge
and acknowledgment was articulated at the first major conferences on tran-
sitional justice in 1988.2 “Acknowledgment implies that the state has admitted
its misdeeds and recognized that it was wrong,” wrote Aryeh Neier, then
executive director of Human Rights Watch.3 Juan Méndez, a prominent rights
lawyer, has written that “[k]nowledge that is officially sanctioned, and thereby
made ‘part of the public cognitive scene’ . . . acquires a mysterious quality that
is not there when it is merely ‘truth.” Official acknowledgment at least begins
to heal the wounds.”

Official acknowledgment can be powerful precisely because official denial
can be so pervasive. Some measure the need for official truth, and therefore
the appropriateness of a truth commission, by the degree to which a govern-
ment tried to disguise the true nature of its regime. This was particularly true
in the early days of truth commissions, when they were more likely to have
been created after a repressive regime that depended on hiding its crimes—the
practice of “disappearances” being the clearest example. But even large
massacres have gone uncounted in some countries, or have been vehemently
denied even in the face of clear evidence to the contrary. Hundreds of massacres
took place throughout the highlands of Guatemala in the early 1980s during
the campaign to wipe out armed guerrillas and their supporters. But access to
these areas was blocked, preventing these events from being more widely
known. Even many survivors of the atrocities did not know that similar killings
were taking place elsewhere: in isolated villages and prevented by the military
from traveling, many concluded that their village alone was targeted.

Even in those circumstances where the events seemed to be well recorded as
they took place, basic facts may still be passionately disputed later, sometimes
intentionally misrepresented for political purposes. Despite close reporting of
the Bosnian war, there are three contradictory versions of official truth in Bosnia
about what really happened in the war, each version being taught in different
schools to different communities—Muslim, Croat, or Serb—and reinforcing
fundamental points of conflict that could well flare up in future violence.
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Bosnians have been discussing for many years the possibility of a truth
commission in order to establish one agreed-upon and well-documented
historical account.

Second, truth commissions often have a separate and distinct aim of hearing,
respecting, and responding to the needs of victims and survivors.

A fundamental difference between trials and truth commissions is the nature
and extent of their attention to victims. The function of the judicial system,
first and foremost, is to investigate the specific acts of accused perpetrators.
During a trial, victims are invited to testify to back up the specific claims of
a case, usually comprising a very narrow set of events that constitutes the crime
charged. Usually, very few victims are called to testify, and their testimony
is likely to be directly and perhaps aggressively challenged by the defense
attorneys in court. (In some systems, victims can also play a critical role in
actively moving a case forward for prosecution.)

Most truth commissions, in contrast, focus primarily on victims. Although
commissions may investigate the involvement of individual perpetrators in
abuses, and may receive critical information from perpetrators and others from
within the system of repression, much of their time and attention is focused on
victims. They usually take statements from many witnesses, victims, and
survivors, and consider all of these accounts in analyzing and describing
the greater pattern of events. By listening to victims’ stories, perhaps holding
public hearings and publishing a report that describes a broad array of experi-
ences of suffering, commissions effectively give victims a public voice and bring
their suffering to the awareness of the broader public. As the South African
commission hearings progressed, for example, therapists who worked with
torture survivors saw a marked increase in the public’s understanding and
appreciation of victims’ needs.

Commissions may assist victims in other ways, such as by designing a repa-
rations program and providing the necessary information to the government
to allow rapid implementation. Further, on a very practical level, many family
members of the disappeared seek clarity on the legal status of their loved
ones. Many civil matters—such as processing a will or accessing money in the
disappeared person’s bank account—cannot be settled without a death certifi-
cate. In Sri Lanka, Argentina, and elsewhere, these very practical considerations
added significantly to the suffering of survivors. In Argentina, the state created
a new legal status of “forcibly disappeared,” functionally equivalent to a death
certificate, allowing the processing of civil matters without it being declared
that the person was dead, which was politically and psychologically important
to family members. This status was applied to all those documented by the
truth commission.

Third, beyond establishing the facts and focusing on victims, a truth
commission may be directed to help counter impunity, and typically will make
clear reccommendations to advance criminal accountability. Many commissions
pass their files on to the prosecuting authorities, and where there is a
functioning judicial system, sufficient evidence, and sufficient political will,
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trials may result. A number of commissions have named names of perpetrators,
thus providing at least some sense of accounting. Some have recommended
other sanctions that might be instituted without a full trial, such as removing
abusers from positions in security forces where they might do further harm.

Fourth, truth commissions are well positioned to evaluate the institutional
responsibility for abuses, and to outline the reforms needed to prevent further
abuses. These typically focus on the police, military, and judicial system.
The recommendations in this area have sometimes been extensive and detailed,
and often result in considerable implementation efforts by the donor commu-
nity as well as the government. Successful implementation of truth commission
recommendations, however, continues to be weak.

Fifth, truth commissions may be given the mandate to “promote recon-
ciliation,” and they often struggle with how exactly to do so. Common wisdom
holds that the future depends on the past: one must confront the legacy of past
horrors or there will be no foundation on which to build a new society. Bury
your sins, and they will reemerge later. Stuff skeletons in the closet, and they
will fall back out of the closet at the most inauspicious times. Try to quiet the
ghosts of the past, and they will haunt you forever—at the risk of opening
society to cycles of violence, anger, pain, and revenge. If the conflicts of old
are confronted directly, it is surmised, these conflicts will be less likely to
explode into severe violence or political conflict in the future. Certainly,
resolving disagreements and airing latent conflicts can help ease tensions. Yet,
as noted above, in the midst of a delicate transition, truth-telling can also
increase tensions. A government must enter this arena with care.®

In a similar vein, many proponents of truth-seeking assert that forgiveness
and reconciliation will result from airing the full truth. How can victims forgive
without knowing whom to forgive and what to forgive them for? The goal of
reconciliation has been so closely associated with some past truth commissions
that many casual observers assume that reconciliation is an integral, or even
primary, purpose of creating a truth commission, which is not always true.
Whether and how national, political, or even individual reconciliation might
result from clarifying the truth, and what other factors are likely to affect this
elusive goal, remain questions for much further consideration.

A State Obligation to Provide the Truth

Investigating and making public the truth about past abuses has been found
to be a general state obligation by international courts, and restated in policy
papers and resolutions passed by the United Nation and other inter-
governmental institutions. The first clear legal ruling on this was by the
Inter-American Court of Human Rights in the Veldsquez Rodriguez case of
1988, where it was confirmed that the state has a duty to investigate the fate
of the disappeared and disclose the information to relatives.®

A report by the UN Independent Expert on Impunity summarized the
international law and state practice as of 2005. This report, which was approved
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by the UN Commission on Human Rights, states that “[e]very people has
the inalienable right to know the truth about past events concerning the
perpetration of heinous crimes” and specifically that “victims and their families
have the imprescriptible right to know the truth about the circumstances in
which violations took place and, in the event of death or disappearance, the
victims’ fate.””

While the report notes that societies may benefit from a truth commission,
it makes clear that any decision to establish such a commission, or to define its
terms and composition, “should be based upon broad public consultations
in which the views of victims and survivors especially are sought.”® Regardless
of whether a commission is created, it says, a state has an obligation to preserve
and ensure access to any archives pertaining to past violations.’

Soon after this report, the UN Office of the High Commissioner for Human
Rights commissioned another expert paper, this time specifically on the right to
truth. The report, released in 2006, outlines a right that is “recognized in
several international treaties and instruments as well as by national, regional
and international jurisprudence and numerous resolutions of intergovernmental
bodies at the universal and regional levels.”!? It concludes that victims have a
right to,

the full and complete truth as to the events that transpired, their specific
circumstances, and who participated in them, including knowing the
circumstances in which the violations took place, as well as the reasons
for them. In cases of enforced disappearance, missing persons, children
abducted or during the captivity of a mother subjected to enforced
disappearance, secret executions and secret burial place, the right to the
truth also has a special dimension: to know the fate and whereabouts of
the victim.!!

The UN human rights policy body has passed several resolutions reiterating
this right to truth, most recently with a consensus resolution by the UN
Human Rights Council in October 2009.12 All of these documents, resolu-
tions, and judicial decisions outline the same general principles, which are now
clearly accepted in general terms. It is more difficult, however, to stipulate
how this right, and the resulting state obligation, must be implemented.
Indeed, it is evidently unrealistic to expect full and complete information about
all violations where the number of victims is very high and state resources are
very limited, as is true in many of the cases considered here. However, a good
faith intent to provide as much information as possible, and to preserve and
make publicly available any existing state archives, can be expected. There are
many ways in which this obligation could potentially be met: laws to declassity
documents, exhumations of mass graves, parliamentary investigations, other
kinds of state inquiries, and other strategies. But it is often this right and
obligation that advocates of truth commissions cite in pushing their govern-
ment to set up a broadly focused and well-empowered truth commission.
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Assessing Impact

Do truth commissions have the impact hoped for? One answer to this,
providing an overview of specific cases, can be found in Charts 5 and 6 in
Appendix 2, which attempt to summarize the direct impact of a number of
truth commissions in specific areas: criminal justice, vetting, apologies, reforms,
and victim reparations. These charts suggest that the answer is: sometimes, yes,
and in some ways. The case studies in the following chapters will detail this
further.

Several writers have questioned some of the more sweeping claims and
assumptions about truth commission. Scholar Erin Daly, for example, believes
it is unrealistic to expect that one accepted truth will emerge from a truth
commission process in some contexts. She writes:

Where the population is deeply divided on even the most basic questions,
as in the Balkans, between Israel and Palestine and perhaps in Iraq, the
unvarnished truth is unlikely to reconcile the competing points of view
and the people who hold them.!3

She outlines the Serbs’ refusal to accept well-founded reports of abuse by
Serbian forces as a powerful example.

Political scientist David Mendeloft has questioned another idea: that truth
commissions necessarily promote peace and help to prevent further violence.
Mendeloft outlines eight claims about the peace-promoting effects of truth-
telling in the aftermath of civil war, and seventeen core assumptions that he
finds throughout the literature (for example, the assumptions that personal
healing promotes national healing; truth-telling promotes reconciliation; and
forgetting, suppressing, or distorting the past leads to war).!* He concludes
that many of these claims and assumptions are “flawed or highly contentious”
and that truth-telling advocates “claim far more about the power of truth-
telling than logic or evidence dictates.”!® He makes clear that he is not judging
other broad aims of truth commissions, focusing narrowly on the question of
conflict prevention.

However, scholars have rightly noted that there is still a lack of data on the
impact of these bodies more generally, something beyond broad critiques,
anecdotal accounts, or single-country case studies. Little work has been done
to assess impact in a scientific, quantitative manner, and especially providing
a comparison across many countries and commissions.!® Two of the first
studies that attempt this are being published in 2010. Both of these quan-
titative studies try to measure the effect of truth commissions (and other
transitional justice measures) in two areas: the impact on future human rights
practices in each country, and the impact on “democracy.” Thus, these studies
are not directly assessing the impact in the specific areas that truth commissions
usually define as their aims (establishing truth, assisting victims, promoting
justice, advancing reforms, and facilitating reconciliation, as described earlier).
Improvements in democratic indicators and in the respect for human rights are
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of course often linked to some of these goals, though perhaps as a secondary
effect. The choice of researchers to measure these specific areas is presumably
because of the availability of independent data sets that track these two
indicators over time, for numerous countries.

The results from these two quantitative studies are mixed. The first study,
undertaken by Tricia Olsen, Leigh Payne, and Andrew Reiter, concludes that
transitional justice generally has a positive effect on democracy and human
rights, but that it seems to matter in what order and combination things are
done. For example, truth commissions that are employed alone, with no
other transitional justice initiatives, have a negative impact on human rights
and on democracy, according to their data, but truth commissions “contribute
positively when combined with trials and amnesty.” They believe that “new
democracies relying solely on a truth commission tend to exacerbate social
problems, rather than ameliorate them.” Reasonably, they thus urge a holistic
approach to transitional justice policymaking.!”

In a separate study, but relying on similar data sources, scholar Eric
Wiebelhaus-Brahm concludes that a statistical analysis suggests that truth
commissions have an overall negative impact on human rights practices, and
have no significant impact on democracy. However, he also presents a close
and nuanced study of four case studies which shows the opposite result: he
describes specific examples where truth commissions have had a direct and
positive impact in both of these areas. In grappling with this contradiction, he
suggests that the impact of these processes often follows a winding route,
is affected by many contextual factors, and may take some years before it can
be seen.!® He also notes, logically, that there may be a problem in treating all
truth commissions alike in these empirical comparisons—only asking whether
a country had a truth commission or did not have a truth commission, rather
than distinguishing those commissions that were stronger and more effective
from those that were clearly ineffective.

These initial studies are useful. However, the possibilities for empirical
statistical analysis are limited by the availability of quantitative data sets, and also
limited by the number of truth commissions. It is much harder to measure
some of the other hoped-for effects in the same statistical manner. It is also
difficult to ensure that all of the many different contextual issues are taken
on board in making these comparisons and conclusions. For better or worse,
our assessments of the impact of truth commissions will have to continue
to include qualitative, case-specific comparisons in order to fully understand the
dynamics, the possibilities, and the limitations of these often contentious

bodies.



4 The Five Strongest Truth
Commissions

South Africa: Truth and Reconciliation Commission,
1995-2002

After forty-five years of apartheid in South Africa, and thirty-odd years of some
level of armed resistance against the apartheid state by the armed wing of the
African National Congress (ANC) and others, the country had suffered
massacres, killings, torture, lengthy imprisonment of activists, and severe
economic and social discrimination against its majority non-white population.
The greatest number of deaths took place in the conflict between the ANC
and the government-backed Inkatha Freedom Party, particularly in the eastern
region of the country that is now KwaZulu-Natal.

The idea for a truth commission was proposed as early as 1992, but it was not
until after Nelson Mandela was elected president in April 1994 that serious
discussions began about what form a national truth commission would take.!
The most contentious issue during the negotiations toward an interim con-
stitution in late 1993 was whether an amnesty would be granted to wrongdoers,
as the government and military insisted. In the final hour of negotiations, the
parties agreed to a “post-amble” to the Constitution which stated that “amnesty
shall be granted in respect of acts, omissions and offences associated with political
objectives and committed in the course of the conflicts of the past.” Only later
was this amnesty linked to a truth-secking process.

After considerable input from civil society, including two international
conferences to explore the transitional justice policies instituted in other
countries, and after hundreds of hours of hearings, the South African
Parliament passed the Promotion of National Unity and Reconciliation Act
in mid-1995. Following a public nomination and selection process, seventeen
commissioners were appointed, with Archbishop Desmond Tutu as chair. The
commission was inaugurated in December 1995, although several months
of setting up delayed its first hearings and investigations until April 1996.

The commission’s empowering Act provided the most complex and
sophisticated mandate for any truth commission to date, with carefully balanced
powers and an extensive investigatory reach. Written in precise legal language
and running to over twenty single-spaced pages, the Act gave the commission
the power to grant individualized amnesty, search premises and seize evidence,
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subpoena witnesses, and run a sophisticated witness-protection program. With
a staff of three hundred, a budget of about $18 million each year for its first two
and a half years, and four large offices around the country, the commission
dwarfed previous truth commissions in its size and reach.

The Act designed the commission to work in three interconnected commit-
tees: the Human Rights Violations Committee was responsible for collecting
statements from victims and witnesses and recording the extent of gross human
rights violations; the Amnesty Committee processed and decided individual
applications for amnesty; and the Reparations and Rehabilitation Committee
was tasked with designing and putting forward recommendations for a
reparations program.

The commission took testimony from over 21,000 victims and witnesses,
2,000 of whom also appeared in public hearings. Media coverage of the com-
mission was intense: most newspapers ran a number of stories on the commission
every day, and radio and television news often led with a story on the most
recent revelations from the commission’s hearings. Four hours of hearings were
broadcast live over national radio each day, and the Truth Commission Special
Report television show on Sunday evenings quickly became the most-watched
news show in the country.

The commission also held special hearings focused on sectors or key
institutions of society and their response to or participation in abusive practices.
These institutional hearings focused on the religious community, the legal
community, business and labor, the health sector, the media, prisons, and
the armed forces. Other special hearings looked at the use of chemical and
biological weapons against opponents of the apartheid government, com-
pulsory military service, political party policies, and how youth and women
were affected by the violence. The commission also held hearings to address
the involvement of specific individuals; the best-known of these was Winnie
Madikizela Mandela, who insisted that her hearing be held in public session
rather than in private, as the commission had first planned. The two weeks
of intensely covered hearings of Madikizela Mandela sparked several police
investigations into her involvement in criminal acts and effectively ended her
pursuit of a prominent political post.

Unfortunately, the commission did not often use the strong powers that it
had at its disposal, and was sometimes criticized for holding the mission of
reconciliation above that of finding the truth. It employed its subpoena and
search and seizure powers only a handful of times; to avoid upsetting various
parties, the commission delayed issuing or decided not to issue subpoena or
search orders against several key individuals or institutions, among them the
headquarters of the South African Defence Force and the ANC, both of which
were cither slow (in the latter case) or resistant (in the former) to turn over
requested information. The commission was also strongly criticized by human
rights organizations for not issuing a subpoena against the minister of home
affairs and Inkatha Freedom Party president Mangosuthu Buthelezi, a decision
based largely on the commission’s fear of a possible violent reaction.
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The greatest innovation of the commission, and the most controversial of its
powers, was its ability to grant individual amnesty for politically motivated
crimes committed between 1960 and April 1994. The commission received
7,115 applications for amnesty. For gross violations of human rights (in contrast
to politically motivated crimes against property, or gun running, for example),
the applicant was required to appear in a public hearing to answer questions
from the commission, from legal counsel representing victims or their families,
and directly from victims themselves. Just under 25 percent of the applications
pertained to such gross violations, requiring a hearing. Ultimately, the Amnesty
Committee denied 4,500 applications for amnesty after administrative review,
mostly on grounds that they lacked a political objective.? Thus, some suggest,
the real number of credible applications was about 2,500.3

Amnesty was granted only to those who fully confessed to their involvement
in past crimes and showed them to be politically motivated. The Amnesty
Committee considered a number of factors in determining whether the appli-
cant satisfied these terms. Among them, the committee was directed to consider
the relationship between the act, omission, or offense and the political objective
pursued, and in particular whether there was “proportionality” between the
act and the political objective pursued.* Any crimes committed for personal
gain, or out of personal malice, ill will, or spite, were not eligible for amnesty.
Neither an apology nor any sign of remorse was necessary to be granted
amnesty.

Given the detailed public disclosure that was required to gain amnesty for
the most brutal crimes, it was clear that this truth-for-amnesty offer would only
be taken up by those who reasonably feared prosecution. It was hoped that a
number of early trials would increase the perceived threat of prosecution. A
few high-profile trials for apartheid-era acts did successtully result in convictions
and long sentences, and spurred an increase in amnesty applications. However,
when another important trial—that of the former minister of defense Magnus
Malan and nineteen others—ended in acquittal, it was clear that the threat
of prosecution would not be strong enough to persuade many senior-level
perpetrators to take advantage of the amnesty process. The deadline for
applying for amnesty was set for a year before the commission was scheduled to
end, with the intention that perpetrators would fear they would be fingered
in later amnesty hearings. As well, in order to further increase the pressure on
perpetrators to apply for amnesty the commission held some investigative
hearings behind closed doors, keeping secret the names mentioned and the
crimes detailed. Yet in the end, many former perpetrators took the risk not to
apply, particularly political leaders of the apartheid government and senior
officers of the army.

A number of key amnesty decisions attracted particular attention. The
admitted killers of anti-apartheid activist Steve Biko were denied amnesty for
the crime on the grounds that the killers claimed his death to be accidental.
The panel rejected the argument that an “accidental” killing could be asso-
ciated with a political objective, and noted that because none of the applicants
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was admitting to a crime, logic would hold that they could not receive amnesty
for it.> The panel also questioned whether the applicants had told the full
truth.® In other cases, the committee ruled that abuses resulting from simple
racism could not receive amnesty, in that they lacked both a political motive
and the expressed or implied authorization from a political or state body—
although there were inconsistencies in the committee’s rulings on this and
other issues.”

Another very controversial ruling was the granting of amnesty to thirty-
seven ANC leaders who applied together in a joint application but with little
detail on events referenced.® However, it was clear that the acts included gross
human rights violations, and the committee’s consideration of the applica-
tion in chambers, with no hearing and requiring no further details, was widely
seen as a violation of the rules set out in the Act. The committee, which worked
relatively independently of the rest of the commission, refused to explain its
decision, but ultimately the commission as a whole asked for judicial review.
The thirty-seven amnesties were overturned by the High Court.’

The committee struggled to operationalize the meaning of “full disclosure”
of “all relevant facts.”'® When applicants testified with incorrect information,
the committee sometimes accepted that this was faulty memory, rather than
deceit. But observers were skeptical that all applicants were being truthful.
Jeremy Sarkin, a South African lawyer who has undertaken the most in-depth
analysis of the amnesty process, notes that “[i]n identifiable cases . . . applicants
limited their revelations to what they believed was in the public domain or
was likely to emerge after further investigations.” They knew the TRC had
limited investigative capacities, and also “the fact that many files and other
documentation were shredded by the apartheid regime before it handed over
power, was surely a source of comfort.”!1

Ultimately, 1,167 people were granted amnesty by the TRC, and another
145 were granted partial amnesty. Despite the difficulties and frustration, it
seems clear that significant and detailed information emerged from the amnesty
process that contributed to the broader goal of revealing the truth.!?

This truth commission was the first to have its powers, and its decisions,
challenged in a court of law, and it was involved in numerous legal battles
throughout the course of its work. Perhaps most important, three prominent
victims’ families challenged the constitutionality of the commission’s amnesty-
granting power. The case was decided in favor of the commission by the South
African Constitutional Court.!® Another suit was filed to force the commission
to notify in advance those who were to be accused of wrongdoing in a public
hearing; the court mandated that the commission must provide reasonable
notice to those expected to be named. Charges were brought against former
president P. W. Botha after he refused to comply with a subpoena to appear
before the commission. His trial turned into an opportunity for the commis-
sion to lay out in public its extensive evidence against him, including his
knowledge or approval of a long pattern of state crimes. Against this barrage of
information, Botha’s public support withered. He was convicted, fined $2,000,
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and given a one-year suspended prison sentence. On appeal, however, the
conviction was overturned on a technicality.*

While the amnesty process would continue for several years longer, the
commission released the first five volumes of its final report in October 1998,
sparking controversy in the days before its release. Former president F. W.
de Klerk successfully sued to block the commission, at least temporarily,
from naming him in the report.'® In addition, the ANC, unhappy with the
commission’s conclusions about its past actions, attempted to block publica-
tion of the entire report with a clumsy, last-minute court challenge; the court
ruled in favor of the commission just hours before the report was due to be
released.

The report was formally considered in Parliament several months later,
during which Deputy President Thabo Mbeki, speaking in his capacity as
president of the ANC, said that the ANC had “serious reservations” about the
truth commission’s process and report, and in particular that they found that
“the net effect of [the commission’s] findings is to delegitimise or criminalise
a significant part of the struggle of our people for liberation.”?® After days of
debate and comment, the government made no commitment to implement
the commission’s many recommendations.

The intensity and time required for all amnesty applications to be indi-
vidually processed were not foreseen. Analyst Jeremy Sarkin notes that public
amnesty hearings “were heard on 2,548 incidents, which took place on 1,888
days at 267 venues around the country, using 1,538 interpreters who
interpreted for 11,680 hours.”!” The Amnesty Committee continued to hold
amnesty hearings for another two and a half years after the release of the
commission’s 1998 report, finally concluding in 2001. The commission also
worked during this time to corroborate a list of victims who would be eligible
to receive reparations, and to put an initial reparations program in place.
The sixth and seventh volumes of the commission’s report were concluded in
March 2002 and released in 2003, over six years after the commission began.
(The delay in release was due to another lawsuit, this one by the Inkatha
Freedom Party and Mangosuthu Buthelezi.!$)

The lack of political commitment to make the suggested reforms and
reparations was confirmed in the years that followed. Many were disappointed
with the government’s stance toward apartheid-era crimes. Just two months
after the commission’s final volumes were released, President Mbeki used his
constitutional powers to pardon thirty-three convicted prisoners, mostly
ANC and Pan-African Congress members who had tried but failed to obtain
amnesty through the commission’s process. Later, the government proposed an
expanded amnesty program, but a lawsuit by victims and civil society blocked
this action.

The impact of the TRC on reconciliation and race relations has been the
subject of debate. Some surveys have indicated that views were divided along
racial lines, with the black community being much more supportive of the
commission’s work than whites. What remained clear to all, however, was that
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coming to terms with decades of abuses would take much longer than a few
years, and much more than speaking the truth.

Guatemala: Commission for Historical Clarification,
1997-1999

The civil war in Guatemala, fought between anti-communist government forces
and the leftist Unidad Revolucionaria Nacional Guatemalteca (URNG), lasted
for over thirty years and resulted in some 200,000 deaths and disappearances.
The counterinsurgency strategies of the state were brutal, particularly in the
carly 1980s, when hundreds of villages were razed and tens of thousands
of civilians were killed, many in large massacres. The war continued at a lower
level into the 1990s, when United Nations-moderated negotiations finally
brought the war to an end.

Among the most controversial issues on the table during the negotiations
was the question of how past human rights abuses would be addressed during
the transition to peace. The Guatemalan negotiations were already under way
when the El Salvador truth commission report was released in early 1993, and
that example served as Guatemala’s main reference point as a truth commission
was being considered. Most significant was that the Guatemalan armed forces
leadership insisted that the Salvadoran model of naming perpetrators would
not be repeated in Guatemala. The agreement to establish a Historical
Clarification Commission (its full name was actually the Commission to Clarify
Past Human Rights Violations and Acts of Violence That Have Caused the
Guatemalan People to Suffer) was signed in Oslo in June 1994 by the govern-
ment and the URNG. However, it would be another three years until the final
peace accords were signed and the commission would begin work.

The idea of a truth commission attracted intense interest from civil society
and victims groups in Guatemala, and they lobbied negotiators heavily in an
attempt to influence its terms, but the final terms of reference included several
restrictions that these groups strongly opposed. Specifically, they opposed the
stipulations that the commission could not “attribute responsibility to any
individual in its work, recommendations and report”; that its work “would not
have any judicial aim or effect”; and that it was given only six months to
conclude its work, with a possible extension of six additional months.!? The
civil society groups directed their anger over the accord at the URNG for
agreeing to sign it; the strong reaction to the truth commission agreement
came close to derailing the peace talks altogether.2?

In time, however, after the commissioners were appointed and the commis-
sion hired an impressive team of talented staff, civil society slowly gained
confidence in the commission and came to strongly support its work. The
inquiry also earned the continued support and trust of the parties to the accord,
and it was ultimately allowed to operate for a total of eighteen months, in part
by interpreting its twelve-month deadline as pertaining only to its investigative
phase.
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As designated in the accord, the chair of the commission was a non-
Guatemalan, while the remaining two members were Guatemalans. UN
Secretary-General Kofi Annan appointed Christian Tomuschat, a German law
professor who had served as an independent expert on Guatemala for the United
Nations several years carlier, to serve as chair.2! The remaining two commis-
sioners were appointed by Tomuschat with the agreement of the two parties;
the commission mandate directed that one would be “a Guatemalan of
irreproachable conduct,” and the other would be selected from a list proposed
by Guatemalan university presidents.?? Otilia Lux de Coti, a Mayan scholar, and
Edgar Alfredo Balsells Tojo, a lawyer, were appointed. After a three-and-a-half-
month preparation period, the commission was formally installed on July 31,
1997. It operated in several phases, with staff size ranging from two hundred
during peak operation (with fourteen field offices) to fewer than one hundred
for the months of analysis, investigation, and report writing. Its staft included
both Guatemalans and non-Guatemalans, though for security reasons and to
project a clear signal of neutrality, none of the field office directors or heads
of departments were nationals.

The field offices were open for four to five months to receive testimony.
Many Guatemalan villages are very isolated, located far up in the mountains and
far from any road. Commission staff sometimes had to trek through back roads
and footpaths to reach scattered communities—in some cases walking for six
or eight hours through the mountains before arriving at a village to invite
testimony from the community. On occasion, staff told me, they arrived to
speak with villagers who did not know there had been a peace agreement and
that the civil war was over—especially in villages close to Mexico and on the side
of the mountains, unable to receive radio signals from Guatemala. In a few
cases, during the community meeting where the commission staft introduced
themselves, they were accused of being guerrillas—“the guerrillas always come
and talk about human rights,” it was argued—despite the fact that generally
two of the three visiting commission staff were foreigners. Although the
accusations seemed to come from persons who probably had something to
hide, they were effective in deterring some from giving testimony.

The commission requested the declassification of files from the U.S. govern-
ment, with the assistance of a non-governmental organization in Washington,
DC, the National Security Archive. This resulted in the successful declassification
of thousands of documents, including detailed information sufficient for the
National Security Archive to build a database outlining the structure and
personnel of the armed forces in Guatemala over many years’ time. Considerably
less information was forthcoming from the Guatemalan armed forces itself,
which claimed to have no records on the events under investigation.?

The commission also incorporated the data from non-governmental
organizations, in particular two projects that were established as alternative
truth efforts several years before the start of the official truth commission. The
first, the Recovery of Historical Memory Project of the Catholic Church’s
Human Rights Office (REMHI), collected thousands of statements by training
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over six hundred local interviewers and working through church networks.
Most of this testimony was audiotaped and then transcribed, leaving behind
a rich and detailed record in addition to a database of cases and a published
report.?* The second non-governmental project, the Centro Internacional
para Investigaciones en Derechos Humanos (CIIDH), which worked through
mass-based, largely indigenous organizations, also collected thousands of
testimonies. Its report was completed shortly before the release of the official
truth commission’s report.?® The databases from both of these projects were
given to the Historical Clarification Commission, which used them to help
estimate the total numbers of persons killed or disappeared and to confirm
overall patterns.

The commission completed its lengthy and hard-hitting report in February
1999, releasing it to the public in an emotional ceremony attended by thou-
sands of persons in the National Theater in Guatemala City. The report
described acts of “extreme cruelty . . . such as the killing of defenseless children,
often by beating them against walls or throwing them alive into pits where the
corpses of adults were later thrown; the amputation of limbs; the impaling of
victims; the killings of persons by covering them in petrol and burning them
alive” and noted that a “climate of terror” permeated the country as a result of
these atrocities. “The State resorted to military operations directed towards
the physical annihilation or absolute intimidation” of the opposition, such that
the “vast majority of the victims of acts committed by the State were not
combatants in guerrilla groups, but civilians.”?¢ In addition to rape, killings,
and disappearances, the commission described the military’s scorched-earth
operations in which civilians suspected of providing support to the armed
guerrillas were targeted indiscriminately, and whole villages were burned to
the ground. For example, in one region the commission reported that between
70 and 90 percent of villages were razed. The commission also analyzed the
economic costs of the armed conflict, concluding that costs of the war,
including the loss of production due to death, equaled 121 percent of the
1990 gross domestic product.?” The commission registered a total of over
42,000 victims, including over 23,000 killed and 6,000 disappeared, and
documented 626 massacres. Ninety-three percent of the violations documented
were attributed to the military or state-backed paramilitary forces; 3 percent
were attributed to the guerrilla forces.

The commission’s strongest conclusion, perhaps, based on the patterns of
violence in the four regions of the country worst affected by the violence, was
that “agents of the State of Guatemala, within the framework of counter-
insurgency operations carried out between 1981 and 1983, committed acts of
genocide against groups of Mayan people.”?® Finally, although the commission
was restricted from naming those responsible, it concluded that the “majority
of human rights violations occurred with the knowledge or by order of the
highest authorities of the State.”?

The commission’s mandate also directed it to “analyze the factors and
circumstances” of the violence, including “internal as well as external” factors.3°
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In unflinching language, the report points to racism, structural injustice, and
the “anti-democratic nature of institutions” as contributing to the underlying
cause of the armed confrontation, as well as the anti-communist national
security doctrine of the Cold War, and particularly the United States’ support
for the repressive policies of the Guatemalan state.3!

Three weeks after the report’s release, the government responded with a long
statement suggesting that the commission’s many recommendations were
already sufficiently addressed in the peace agreement.3? A year later, however,
Guatemala’s incoming president, Alfonso Portillo, committed in his inaugural
speech to implementing the Clarification Commission’s recommendations,
and brought former commission member Otilia Lux de Coti into his cabinet.
Few advances were made in implementing these changes over the next years,
though a key security force was eventually disbanded, as recommended by the
commission.

Shortly after the report was released, indigenous leader Rigoberta Mencha
Tum filed a case in Spain against the president of Congress in Guatemala,
José Efrain Rios Montt, for his involvement in atrocities in the early 1980s.
She submitted the full report of the Historical Clarification Commission to
back up her case. (This eventually led to an international arrest warrant and
extradition order for Rios Montt by the Spanish courts, but the Guatemalan
courts refused to enforce the extradition order.) Very few prosecutions have
taken place at the domestic level in relation to the crimes of the civil war, and
most of these were in relation to low-level perpetrators.?? Of the 626 massacres
documented by the commission, 3 were successfully prosecuted by 2009. The
first conviction for enforced disappearance was in August 2009, for an event
in the early 1980s. This was possible owing to a ruling by the Constitutional
Court that established the permanent character of the crime of enforced
disappearance.3*

Meanwhile, illegal criminal networks gained increasing control through-
out the country in the decade following 2000, with high levels of targeted
killings. Here also, impunity is rampant, with very few of the many homicides
investigated and brought to justice. Many saw these illegal armed groups as
rooted in the counterinsurgency forces established during the civil war.

Peru: Truth and Reconciliation Commission,
2001-2003

The government of President Alberto Fujimori collapsed in November 2000 as
evidence emerged of massive corruption at the highest levels of government.
The end of the Fujimori regime opened the possibility of addressing account-
ability for two decades of abuses. Since 1980, the armed conflict between the
government and armed subversive groups (the Shining Path and the Tuapac
Amaru Revolutionary Movement, MRTA) had been marked by extrajudicial
killings, disappearances, torture, and other serious violations of human rights
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and international humanitarian law. During the 1990s, executive control of
judicial and electoral systems further eroded rights.

Pressure from civil society for an official inquiry into rights abuses led to
a fairly extensive process of reviewing possible terms of such an endeavor, and
in July 2001 the interim president, Valentin Paniagua, issued a decree estab-
lishing a Truth Commission (later renamed the Truth and Reconciliation
Commission). The commission’s mandate directed it to investigate human
rights abuses and violations of humanitarian law attributable to the state or to
“terrorist organizations” between May 1980 and November 2000. Seven
members were appointed in July 2001, and newly elected president Alejandro
Toledo added five additional members to the commission shortly thereafter
(a thirteenth member, the head of Peru’s Episcopal Conference, was appointed
as an observer). Perhaps the most controversial appointments were those of a
retired air force general, who was also the national security advisor to the
president at the time of his appointment, and a former Member of Congress
who was a member of Fujimori’s party. Only one member spoke fluent
Quechua, the primary indigenous language. The commission was chaired by
Salomoén Lerner Febres, president of the Catholic University of Peru and
a philosopher by training.

Including a preparatory period and two extensions granted by the govern-
ment, the commission had a total of twenty-four months to undertake its work,
submitting its final report in August 2003. Its terms of reference directed it
to determine the conditions that gave rise to the violence, contribute to judicial
investigations, draft proposals for reparations, and recommend reforms. Among
other specific abuses, it was directed to look at violations of the “collective
rights of the native and Andean communities,” though this aspect was never
developed as a central component of its research.

The commission was the first Latin American truth commission to hold
public hearings, and indeed held compelling hearings throughout the country.
The hearings were especially powerful for those living in the capital, Lima,
which was less affected by the war’s violence and, perhaps, less aware of the
nature and extent of the terror that had raged elsewhere in the country. One
former head of state, Alan Garcia, appeared in a public hearing; two others
were interviewed privately. In addition, videotaped statements were shown
from imprisoned former members of the Shining Path and MRTA, some of
whom offered an apology to their victims.

With a two-year budget of over $13 million, the commission staff reached
over five hundred at its peak, and maintained regional or zonal offices in
thirteen towns and cities across the country for much of the commission’s
operations. The commission also entered into an unusual collaborative arrange-
ment with the International Committee of the Red Cross, the Human Rights
Ombudsman’s Office, and the Human Rights Coordinating Committee of
NGOs in an effort to locate disappeared persons or their families.

The commission collected approximately 17,000 statements—a remark-
able undertaking considering that statement-takers averaged just one to two
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statements per day in some areas, allowing detailed and nuanced record-taking.
Eleven hundred of these were taken from persons in prison. The commission
set up a sophisticated database system for careful tracking and analysis which
allowed clear conclusions on the total numbers and specific characteristics
of the violence. Based on statistical projections grounded in this database and
other supporting documentation from state and non-state sources, the commis-
sion concluded that some 69,280 people were killed or disappeared during the
course of the conflict.? As the president of the commission noted in a powerful
speech upon presentation of the report, this number is 35,000 more than any
previous estimate of the number killed. In addition, hundreds of thousands
were displaced from their homes or otherwise victimized.

The commission’s other statistical conclusions further revealed the nature of
the violence: 75 percent of the victims spoke Quechua or another indigenous
language as their mother tongue, the key indicator in Peru of indigenous
identity. One of the commission’s main findings was in fact the role that deep-
seated racism and discrimination played in the nature of the violence. The war
did not have the same impact on different geographical areas and different
social strata in the country. The majority of the victims were from the poorest
regions of the country: 40 percent were documented to be from one single
region, Ayacucho. In addition, 12 percent were authorities of the state, often
from the local level: mayors, governors, magistrate court judges. The
commission was surprised to find, based on its database projections, that the
Shining Path was responsible for 54 percent of the deaths and disappearances,
and state forces responsible for 37 percent. Because rights activists had focused
their monitoring on government abuses during the war, given clear state
obligations to safeguard rights, they had not fully realized the extent of the
atrocities committed by the insurgents.

The commission’s research department undertook seven in-depth regional
studies in order to reconstruct what happened in the most affected areas of the
country, and nineteen in-depth thematic studies. These documented, for
example, how certain sectors were either involved in, targeted by, or responded
to the atrocities (self-defense committees, unions, universities, etc.), as well as
examining other central developments or themes of the war.

The commission documented 4,600 clandestine burial sites throughout Peru
—again a number that greatly surprised even the commissioners. It was able to
exhume only three of these sites, undertook preliminary investigation of another
2,200, and helped to draw together a coalition of state and non-governmental
organizations to develop a long-term exhumations plan. The commission spent
over a year designing a reparations plan, based on broad consultations.

The commission submitted its final report first to the president, with full
national media coverage, and then to the public in a ceremony in Ayacucho, at
the heart of the most-affected area. In addition to its nine-volume final report
(plus an annex of another twelve detailed volumes), the commission submitted
a confidential report recommending criminal investigations in relation to
dozens of accused perpetrators.
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The reaction to the commission, and to its report, was powerful.3¢ In its
last months, the commission, then appearing prominently in the daily news, was
increasingly under attack by those who opposed its work or charged it with
favoring the “terrorists.” While not directly limiting the commission’s work
or independence, these accusations and the threats against it caused the
commission to take careful measure of its final conclusions and increase its
security measures.

This political maelstrom also made the commission’s negotiations for an
extension to its work much more difficult, given a weak government and little
political support for its work. Ultimately, the commission won a four-month
period for a very minimally staffed handover committee to close out the
commission’s offices and produce summary versions of the report, including a
bilingual 40-page popular version and a 470-page book-length version. While
many observers warmly welcomed the report, a group of retired military officers
published a statement challenging some of the commission’s conclusions
pertaining to the systematic nature of military abuses. One of the signatories to
this statement was a member of the commission itself—the controversially
appointed retired air force officer, who had distanced himself from some of
the commission’s work in its final stages.

Some important advances have been made in the implementation of
the report’s recommendations, including in the area of reparations.?” A “High
Level Multisectoral Commission in Charge of Follow-up of State Actions
and Policies in the Fields of Peace, Collective Reparations, and National
Reconciliation” was created through presidential decree in February 2004.33
This body began to design a reparations plan following up from the com-
mission’s recommendations. The Peruvian Congress worked in parallel fashion
to address outstanding issues of the commission’s report, in part through
the establishment of a special Congressional subcommittee to focus on its
recommendations.®* In 2004, the legislature created a National Registry for
Displaced People, and also put into law the concept of “absence due to forced
disappearance” during the period 1980-2000.

The truth commission transferred its archives, consisting of many hundreds
of boxes of materials, to the human rights ombudsman’s office, which had been
identified in the commission’s terms of reference as the depository. In 2004, the
ombudsman’s office opened a historical documentation center based on this
material.*® In 2006, discussions began for a large exhumation plan involving
the Ministry of Justice, the Ombudsman, the National Coordinator of Human
Rights, and the International Committee of the Red Cross.

There was slow progress in the investigation and prosecution of the cases
recommended for prosecution by the truth commission.*! Trials began in 2005
pertaining to a death squad connected to the former government, and in this
context Peru’s Constitutional Court confirmed the right to truth and the
inapplicability of statutes of limitation in cases pertaining to disappeared
persons. Also in 2005, former President Alberto Fujimori was detained while
visiting Chile from his new home in Japan; he was extradited from Chile to
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Peru to face charges of serious human rights violations and corruption, and in
2009 was convicted and sentenced to twenty-five years. Vladimiro Montesinos,
Fujimori’s former chief of national intelligence, was convicted of corruption
and also faced charges of extrajudicial killings. A special human rights court
was established in 2004 as per the commission’s recommendation, and many
cases have been prosecuted, but the great majority have resulted in acquittals.

In 2006, Alan Garcia was elected again to the presidency. Garcia had been
president during many of the worst abuses by government forces in the 1980s,
and oversaw a brutal counterinsurgency campaign. The alternative candidate,
Ollanta Humala, was also directly implicated in murder and torture during
this same period, and indeed was indicted on such charges shortly after he lost
the election.

The Peruvian truth commission remained controversial long after it ended.
Two years after the commission’s report was released, the chair of the com-
mission began to receive death threats that were explicitly linked to his work
with the commission. These threats continued for years. Other members of
the commission also received threats. Many understood this to be in reaction
to the effectiveness of the report, and the fact that criminal prosecutions
recommended by the commission were then beginning to make progress in
the courts.

Timor-Leste: Commission for Reception, Truth and
Reconciliation, 2002-2005

After twenty-five years of harsh rule by Indonesia, Timor-Leste (then known
as East Timor) was finally granted the opportunity in August 1999 to vote
for independence or autonomy. The pro-independence vote won by a large
majority, despite intimidation and threats of violence by Indonesian-backed
militias. When the results of the referendum were announced, the militias
reacted violently, looting and burning many towns and cities, killing an
estimated 1,400 people, and forcibly moving many persons across the border
to West Timor, a part of Indonesia. It became clear that the Indonesian army
fomented and directly backed the militia violence. An estimated 10,000 militia
members who fled to West Timor feared retribution if they were to return to
their communities in Timor-Leste.

The United Nations governed Timor-Leste during the transitional period
through the United Nations Transitional Administration for East Timor
(UNTAET). When a proposal for a truth commission was put on the table by
the main coalition of political parties, the Human Rights Office of UNTAET
facilitated a process to incorporate lessons learned from the experiences of truth
commissions worldwide.*? A national consultative process, led by a steering
committee of representatives of human rights, women’s and other civil society
groups, political party representatives, and religious leaders, helped to refine the
terms of reference to respond to the challenges of Timor-Leste. The resulting
Commission for Reception, Truth, and Reconciliation (CAVR, for its acronym
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in Portuguese: the Comissio de Acolhimento, Verdade e Reconciliagao)
incorporated a number of unique elements.

The commission was created in law through an UNTAET regulation in July
2001. In December 2001, after another consultative process, seven national
commissioners were selected. The commission was formally launched, and the
commissioners sworn in, in late January 2002.

The CAVR was directed to inquire into human rights violations committed
within the context of political conflict in Timor-Leste between April 25, 1974,
and October 25, 1999. It had full powers of subpoena and, with the assistance
of the police, the power to search and seize information from any location in
the country. It was given an initial two years to complete its task (after a two-
month preparatory period), plus an extension of six months.

It received 7,669 individual statements, representing close to 1 percent of
the total population of Timor-Leste, and held many public hearings and
community reconciliation meetings throughout the country. It had a staff
of over 300, mostly nationals, and gained considerable public and international
support and attention. About a dozen international advisors worked with the
commission to offer technical and legal assistance. In addition to the CAVR’s
recognizable truth-seeking functions, the commission was also crafted to
facilitate the return of low-level perpetrators and reincorporation into their
communities. The commission offered a bargain: those persons involved in
less-serious crimes could admit to and apologize for their crimes, and agree to
undertake community service or make symbolic reparatory payments or public
apology, as a means of facilitating their return. Grounded in the indigenous
East Timorese process of adat, these arrangements were facilitated and
monitored directly by the commission, and brokered through community-
based panels organized by regional commissioners with the involvement of
traditional leaders, the injured community and victims themselves. The final
agreements were approved by a court, and full compliance with the agreement
resulted in a waiver of criminal and civil liabilities flowing from the crime.*3

Persons responsible for murder, sexual offenses, organizing or instigating
the violence, or undertaking other serious crimes could not enter into the
community reconciliation process. Perpetrators’ applications were reviewed by
the office of the prosecutor of the Serious Crimes Unit, which had the power
to remove the person from the community reconciliation process if there was
evidence that they took part in a serious crime.

The CAVR also led a range of special initiatives. For example, the com-
mission undertook a retrospective mortality survey, done in conjunction with
the National Statistics Office, which interviewed 1,200 randomly chosen
households in order to assess the number of deaths they had suffered as a result
of the conflict. Simultaneously, the commission carried out a graveyard census,
counting graves and noting the years of deaths in each of 1,600 public
cemeteries across Timor-Leste. The combined results of the statement-taking
database and these studies would help the commission estimate the total
number of deaths due to political conflict.
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The commission also carried out an in-depth community profiling process
in order to better document exactly how the violence and repression were
experienced over time in different parts of the country. This directly involved
local townspeople in mapping out the timeline of relevant events in the
community for the years of the mandate.

The commission also developed an urgent reparations scheme, providing
a payment of $200 to some of those victims who had suffered severe injuries
as a result of human rights violations, reaching about 10 percent of the total
number of persons who provided statements to the commission. This program,
funded by the World Bank as part of a program to reach vulnerable popula-
tions, was implemented together with a coordinating group of partner NGOs.
About a third of the recipients were also invited to a three-day healing work-
shop. In addition to individual grants, the program also provided support to
some non-profit organizations to provide direct services to survivors. However,
after the commission concluded, progress was slow in efforts to put a broader
reparations program in place.

Finally, the commission undertook an intensive research project focused on
women, working with the main women’s rights organization in Timor-Leste,
Fokupers. In addition to intensive research, this project helped to design
a successful women’s hearing which took place early in the commission’s
work.

The CAVR’s lengthy report was submitted to Timorese president Xanana
Gusmaio in October 2005. Despite months of pressure from national and
international observers, the government resisted officially releasing the report
to the public. In January 2006, the report was independently placed on the
internet by the International Center for Transitional Justice in New York.

The Commission found that at least 102,800 Timorese (over 10 percent
of Timor-Leste’s population) died as a direct result of the twenty-four-year
Indonesian occupation, 1974-1999. The CAVR also concluded that
Indonesian security forces committed rights violations that amounted to crimes
against humanity and war crimes, and that serious violations were “massive,
widespread, and systematic.” The great majority of rights violations reported to
the commission (85 percent) were attributed to Indonesian security forces
or their proxies. Indonesian forces used starvation as a weapon of war, com-
mitted arbitrary executions, and routinely inflicted horrific torture on anyone
suspected of sympathizing with pro-independence forces, the commission
concluded. These practices included organized sexual enslavement of Timorese
women. In addition, approximately 10 percent of reported violations were
committed by pro-independence forces led by the Front for an Independent
East Timor (FRETILIN).

The commission also concluded that the crimes committed in 1999
constituted a systematic campaign orchestrated at the highest levels of the
Indonesian government. The report details the names and command respon-
sibilities of key Indonesian military leaders who had jurisdiction over areas
of Timor-Leste where massive atrocities were committed.
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The report has not been widely distributed in Timor-Leste. Sadly, those
who knew the CAVR report well were painfully aware that some of its con-
clusions, if more widely disseminated, might have helped to diminish the
tensions that boiled into violence and an armed stand-oft between different
sectors of the security forces in May 2006. Those tensions were partly
rooted in divisions that formed between persons from the east and the west
of Timor-Leste, based in part on a belief that those in the east suffered and
struggled more than those in the west during the Indonesian occupation. In
fact, the information in the CAVR report shows that this perception is false: the
west, central, and eastern regions suffered similar intensities of violence and
atrocities, but were affected at different times (as the Indonesian forces moved
across Timor-Leste, and then again as they retreated in 1999) and with some
differences in the means of repression employed.** Furthermore, the CAVR
had recommended (though without naming names) that those responsible for
abuses in the past should no longer remain in the security forces.

On the international level, the reaction to the report was to refocus on
the need for effective criminal accountability for the crimes of 1999. For their
part, the Indonesian and Timorese governments responded by announcing the
creation of a second truth commission—a Truth and Friendship Commission—
that would be jointly created between them. This commission will be described
in the next chapter.

Attention to the many recommendations in the CAVR report developed
slowly. Over the next years, and especially after the friendship commission
reported, Parliament began to look at the possibility of implementing some
of the recommendations, and in late 2009 was considering a resolution on the
matter. Broad political support for implementation seemed to be lacking, how-
ever, especially in relation to criminal justice. Political leaders were reportedly
more interested in bringing the issue of justice for past crimes to a close.*

Morocco: Equity and Reconciliation Commission,
2004-2006

The first truth commission in the Arab world was created in a constitutional
monarchy, under the sanction of a new king who was effectively uncovering
the significant abuses that took place under the reign of his father and
grandfather. Many observers were doubtful whether Morocco represented a
real “transition,” as the government and power structures did not change—
only the king changed. 46 But the repressive policies of the state had begun to
case several years earlier, thus opening the path to a firmer change in policy and
practice.

The father, King Hassan II, ruled Morocco for almost forty years—referred
to as the “years of lead”—leading a policy of harsh repression that included
the imprisonment, torture, and forced exile of political opponents and rights
activists. Some opponents were “disappeared” for nearly two decades, kept in
secret detention centers, alive but unknown to anyone outside; others were
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imprisoned and then killed. In addition, Morocco repressed independence
advocates in the Western Sahara after conflict broke out in 1975. As late as
1989, the king vehemently denied the existence of political prisoners, but in
response to internal and international pressure, in 1990 he began to ease these
practices. He appointed an Advisory Council on Human Rights (CCDH) to
investigate reports of human rights abuse and to make recommendations to
bring Moroccan law and practice into line with international standards. Within
a few years, Morocco released almost 300 “disappeared” persons and ratified
several international human rights conventions.

After King Hassan II’s death in 1999, his son, King Mohammed VI,
strengthened these efforts, and was more open to addressing past abuses. The
new king set up an Independent Arbitration Panel in 1999, operating under
the auspices of the CCDH, to determine compensation to the families of the
missing. This panel awarded the equivalent of nearly $100 million to close to
7,000 recipients, both direct victims and their families. This panel was seen as
a significant advance, but it was also criticized for inconsistencies and lack
of transparency. Many thousands of applicants were left out of that program
after missing a short deadline, raising calls for an additional program for
reparations.

National human rights groups began lobbying for a truth commission in
1999, with considerable efforts and preparation, including a major national
conference that brought together a wide range of official and unofficial actors as
well as international experts. In 2003, the CCDH finally recommended to the
king that a truth commission be created. This met with the king’s approval, and
after receiving nominations for commissioners from human rights organizations
and others, he inaugurated an Equity and Reconciliation Commission (Instance
Equité et Réconciliation, IER) in January 2004.47 Its seventeen members
included former political prisoners, prominent rights advocates, academics, and
others, although only one woman. Its chair, Driss Benzekri, had been a political
prisoner for seventeen years in the 1970s and 1980s and was among the
country’s most prominent human rights advocates.

The commission spent its first months drafting its own mandate, which was
made official through a royal decree, or Dakir, in April 2004. The body
was mandated to investigate forty-three years of events, from independence in
1956 to the founding of the Independent Arbitration Panel in 1999. An
informal agreement was brokered between the commission leadership and the
king as they constructed the mandate, according to close participants, result-
ing in a prohibition of “invoking individual responsibility,” and making clear
that the commission should play no role in criminal prosecutions.*® The IER
lacked powers such as subpoena or search and seizure, but public authorities
were legally obliged to cooperate. The commission noted in its final report,
however, that cooperation was lacking from some security agencies and former
officials.

The commission worked for twenty months, with a staff of over three
hundred persons at the height of its operations. It called for written submissions
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from victims, receiving 13,000 submissions in its first months. In addition,
thousands of files were transferred from the Independent Arbitration Panel,
thus totaling over 20,000 cases that were under its charge.* In addition to
research and investigations, it held a number of victim hearings, which were
well attended and broadcast throughout the Arab world on Al-Jazeera
television. This was unprecedented in the region.

National human rights organizations and victims monitored and tried to
assist the commission, but this relationship was strained throughout the
commission’s work, a point often noted as a weakness of the process. The
commission was also criticized for its limited investigative powers, the lack
of emphasis on criminal accountability, and its prohibition on naming the
names of accused persons, even in public hearings. In response, the Moroccan
Association for Human Rights organized alternative public hearings where
victims were allowed to name perpetrators, but these were perceived as
politically biased and did not receive the same media coverage. The strongest
disappointment expressed by human rights and victims groups was the limited
information they were provided about the fate of missing persons and the
location of burial sites. In its final report, however, the IER established clearly
that 742 disappeared persons had died, leaving the fate of 66 victims unknown.
They recommended further investigation into these cases by the state.

The commission submitted its report to the king in December 2005. He
authorized its public release in January 2006, and asked the CCDH to carry out
its recommendations.’® However, many rights advocates were critical of the
decision to leave the implementation to the CCDH, since it plays only a
“consultative” role, able to make recommendations to the political authorities
but with no powers itself to implement changes. The report sets out the
responsibility of the state for disappearances, arbitrary detention, torture and
excessive use of lethal force. It recommends that Morocco guarantee certain
rights by enshrining them in the Constitution, that it abolish the death penalty,
ratify the Rome Statute of the International Criminal Court, and commit to
other specific security and justice sector reforms. It also recommended the
creation of an institute of contemporary history as part of a memory policy,
and a gender-sensitive approach to all reforms. Civil society hailed the proposed
reforms as “a manifest for a new Morocco.”! Unfortunately, as of late 2009,
most reforms proposed by the commission remained unimplemented, with
seeming resistance from the government.>?

The commission also recommended extensive individual and communal
reparations and a public apology by the prime minister. While there has been
no apology, Morocco stands apart in the speed and efficiency with which the
state has implemented the commission’s recommendations for reparations.
In the following eighteen months, the equivalent of $85 million was distributed
to 9,000 individual victims or family members, and community-based
reparations were in advanced development.



5 Other Illustrative Truth
Commissions

Argentina: National Commission on the Disappeared,

1983-1984

The armed forces seized power in Argentina in 1976 and went on to rule the
country, in several successive military juntas, for the next seven years. During
this time, in a vicious anti-communist campaign to eliminate “subversives,”
between 10,000 and 30,000 people were disappeared at the hands of the
military—arrested, tortured, and killed, the body disposed of so as never to be
found, and the fate of the victim never known by agonized family members. It
was only after Argentina’s war with Great Britain over the Malvinas/Falkland
Islands, and the resulting disgrace and public outrage suffered by the armed
forces over their loss, that the military acquiesced to popular elections and a
return to civilian rule in 1983. Before leaving power, in fear of being held
accountable for its crimes, the military junta granted itself immunity from
prosecution and issued a decree ordering the destruction of all documents
relating to military repression.

The newly elected president, Raal Alfonsin, addressed this issue immediately
upon taking office. An investigative commission on the disappeared was
discussed the very first morning of Alfonsin’s presidency, according to a key
presidential advisor, and within a week the National Commission on the
Disappeared (generally referred to by its acronym in Spanish, CONADEP) was
created through presidential decree.! Alfonsin appointed ten commission
members, “who enjoyed national and international prestige, chosen for their
consistent stance in defense of human rights and their representation of different
walks of life.”? Both chambers of Congress were also asked to appoint repre-
sentatives to the commission, although only one complied. The commission
was chaired by the widely respected author Ernesto Sabato.

Non-governmental organizations had lobbied for a parliamentary commis-
sion, which could be given much stronger powers, and were initially resistant
to cooperating with Alfonsin’s commission because it lacked power to compel
the production of information from perpetrators and from military institutions.
Most human rights organizations eventually decided to assist the inquiry,
turning over great numbers of files on the disappeared, although ultimately
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their concerns were confirmed: the commission received almost no cooperation
from the armed forces, despite repeated requests for information from the
commission’s investigators.

Although the commission held no public hearings, it maintained a promi-
nent public profile. The commission took over 7,000 statements over a nine-
month period, documenting 8,960 persons who had disappeared. Exiles
returned from abroad to testify, and statements were taken in Argentine
embassies and consulates around the world. The commission worked with
family members to try to locate persons who might still be alive, but it found
none. Among those interviewed were over 1,500 people who had been detained
but survived, who gave detailed descriptions of conditions and methods of
torture used in the detention centers. The commission’s primary investigations
focused on identifying the former detention centers, often visiting locations
with survivors to assist in confirmation. There were often attempts to block
these visits, given that “in most cases, the authors of the violations being
investigated were still among the personnel of the facilities,” according to
researcher Emilio Crenzel.? A list of 365 former torture centers is included in
the commission’s final report, with accompanying photographs of many.

After nine months, the commission submitted its full report, Nunca Mds
(Never Again), to the president.* A shorter, book-length version was published
by a private publishing house in cooperation with the government. The report
was an immediate best-seller: 40,000 copies were sold on the first day of its
release, 150,000 copies in the first eight weeks. It has now been reprinted well
over twenty times, and by 2007 had sold more than 500,000 copies, standing
as one of Argentina’s best-selling books ever.

Meanwhile, the amnesty that the military regime had granted itself was
quickly repealed by the civilian government, and the commission turned its
files directly over to the state prosecutor’s office. The information collected by
the commission, and especially the great number of direct witnesses identified
in its case files, was critical in the trial of senior members of the military juntas,
succeeding in putting five generals in jail.> Under threats from the military,
however, further trials were prevented with the passage of quasi-amnesty laws,
and even those convicted were soon pardoned by incoming president Carlos
Menem in 1989.

In the twenty years since these pardons—and over twenty-five years since the
military regime ended—efforts have continued toward establishing further
truth and obtaining justice, efforts that have quickened in pace over time.
Public admissions in 1995 by a key perpetrator revealed the extent of “death
flights,” where live, drugged detainees were dropped from airplanes into the
sea. In the same year, the commander in chief of the army publicly
acknowledged crimes of the dirty war. In 1998, criminal trials began for cases
of child kidnapping, which were excluded from the amnesty. The following
year, the judiciary began “truth trials” in earnest: carrying out full investigations
and publicly identifying the individuals responsible, before applying the
amnesty. In 2001, the highest court declared the amnesty provisions uncon-
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stitutional; and finally, in 2003, Congress formally overturned the amnesties
with retroactive effect. By late 2009, a remarkable 1,400 persons had been
charged or were under formal investigation for crimes of the dirty war, and 68
had been convicted to date.® Many more trials were under way. Argentina
(together with Chile) was now referred to globally as proof that criminal justice,
which may at first appear impossible, may become possible over time.

Chile 1: National Commission on Truth and
Reconciliation, 1990-1991

A military coup in Chile in September 1973 led to seventeen years of repressive
rule under General Augusto Pinochet during which anti-communism was used
to justify extreme measures. The worst of the violence was in the first year after
the coup, when some 1,200 people were killed or disappeared, and many
thousands more were detained, tortured, and eventually released. The judiciary
remained in place, though it did little to challenge the regime’s actions.
Meanwhile, independent organizations, including a Church-based human
rights project, challenged virtually every case of illegal detention or disap-
pearance in court, thus establishing a clear record of each case, even if rarely
winning the release of those detained. Pinochet instituted an amnesty law in
1978 that covered most crimes since the coup.

Despite the widespread abuses, Pinochet retained the support of a significant
number of Chileans, particularly those on the political right, and when he
consented to a plebiscite on his continued rule in 1988, he only narrowly lost.
Patricio Aylwin was elected and assumed the presidency in March 1990, though
with certain restrictions on democratic rule. Pinochet had amended the
constitution in 1980; among these changes was the stipulation that he would
remain commander in chief of the army until 1998, and would thereafter serve
as senator for life.

The amnesty constrained Aylwin’s options for responding to Pinochet-era
abuses. Deciding that it would not be possible to nullify the amnesty, Aylwin
instead turned to a policy of investigating and establishing the truth about
the past. Aylwin created a National Commission on Truth and Reconciliation
through presidential decree just six weeks after his inauguration, in what
became one of the most prominent initiatives of his administration. He
appointed eight members, intentionally selecting four who had supported
Pinochet, including former officials of the Pinochet government, and four who
had been in opposition. This strategy proved particularly powerful when the
final report emerged with the backing of all eight members. The commission
was chaired by former senator Ratl Rettig.

The mandate of the Chilean commission directed it to investigate “dis-
appearances after arrest, executions, and torture leading to death committed by
government agents or people in their service, as well as kidnappings and
attempts on the life of persons carried out by private citizens for political
reasons.”” Its mandate excluded cases of torture that did not result in dea